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LIABILITY OF LANDOWNERS TO CHILDREN 
ENTERING WITHOUT PERMISSION. 


S a landowner responsible, so far as the condition of his premises 
is concerned, to children entering without permission, when 
he would not be liable to adults under similar circumstances ? 

To adults entering without permission ! the landowner owes some 
legal duties. He is under a duty not to intentionally inflict harm 
upon a trespasser, save when he is exercising within legal limits 
the rights of defence and expulsion. He is also, by the better 
view, under a duty to avoid harming the trespasser by negligent 
acts which result in actively bringing force to bear upon the tres- 
passer. In other words, he is under a duty to use care not to 
harm the trespasser by bringing force to bear upon him. It is 
a mooted question whether this duty is confined to cases where 
the presence of the trespasser is known to the landowner. Some 
authorities hold that the owner may, in special circumstances, be 
under a duty to use care to ascertain whether trespassers are 
present before he sets in motion a force which would be likely to 





1 The words “ without permission ” are intended to exclude the case, not only of the 
“ business visitor ” and the “invited person,” but also that of the “licensee ;” whether 
the license be expressed in words or is a “ tacit license” inferred as matter of fact from 
a failure to object to previous entries. Cases where the existence of an actual, though 
tacit, invitation or license can be found as a matter of fact, do not fall within the scope 
of this article. ‘ Implied invitation,” in the sense of “ implied solely by construction 
of law,” will be referred to later. 
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endanger any such persons if within reach.!_ But the alleged duty, 
if admitted, is material only when it is sought to make the land- 
owner liable for actively bringing force to bear upon the trespasser. 

On the other hand, the landowner is under no duty to have his 
land in safe condition for adult trespassers to enter upon. The 
law does not oblige him to keep his premises in repair for the 
benefit of a trespasser. The latter has ordinarily no remedy for 
harm happening to him from the nature of the property upon 
which he intrudes ; he takes the risk of the condition of the premises. 
It is not negligence in a landowner to use his land for his own con- 
venience in a manner which may occasion danger to future tres- 
passers thereon.? It is no breach of duty to a trespasser “ that a 
man’s premises were in a dangerous state of disorder, whatever 
the consequences to the former.” Nor is there any obligation to 
warn trespassers of dangers not readily apparent (assuming, of 
course, that the dangers were not prepared with intent to harm 
trespassers).°> If the land is adjacent to a public highway, the 
owner may be liable for making changes on his land which en- 
danger the safety of travellers who, notwithstanding their use of 
due care, accidentally deviate from the highway limits. But, with 
this exception, the owner is not responsible for the condition of 
his premises to persons entering thereon without permission.* 





1 For some of the recent conflicting authorities on this question, see Lindsay v. 
Canadian Pacific R. R. Co., 1896, Vermont, 35 Atlantic Rep. 513; Louisville & N. 
R. Co. v. Vittitoc’s Adm’r, 1897, Kentucky, 41 Southwestern Rep. 269; Gunn v. 
Ohio River R. Co., 1896, West Virginia, 26 Southwestern Rep. 546; Pickett v. 
Wilmington & W. R. Co., 1895, 117 North Carolina, 616; Texas & P. R. Co. v. Breadow, 
1896, Supreme Court of Texas, 36 Southwestern Rep. 410; St. Louis, etc. R. Co. v. 
Ross, 1896, Arkansas, 33 Southwestern Rep. 1054; St. Louis, etc. R. Co. v. Bennett, 1895, 
69 Fed. Rep. 525; Sheehan v. St. P. & D. R. Co., 1896, 76 Fed. Rep. 201; Wabash R. 
Co. v. Jones, 1896, 163 Illinois, 167. For statutes requiring railroad companies to keep 
some person on the locomotive “always on the lookout ahead,” see Milliken & Ver- 
trees’ Code, Tennessee, s. 1298, subs. 4; Sandels & Hill, Dig. Arkansas, s. 6207. 

2 Bishop’s Non-Contract Law, s. 845. 

3 “ As towards trespassers . . . there is no implied representation of safety at all, 
and therefore no duty to warn of any concealed source of danger. . . .” Clerk & Lind- 
sell on Torts, 2d ed. 422. 

4 To the above general rule, a seeming exception is presented by certain cases rela- 
tive to damage done by ferocious animals. The landowner has been held liable to an 
adult trespasser for harm done by ferocious animals which he keeps upon his premises, 
even in cases where the animals were not kept for the purpose of attacking trespassers. 
Decisions such as Marble v. Ross, 1878, 124 Mass. 44, may appear inconsistent with 
the general doctrine as to the non-liability of the owner for harm done to adult tres- 
passers by the condition of the premises. On principle, it is not easy to distinguish 
between responsibility for animate and inanimate property. The difference may possi- 
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Such, in brief, are the legal relations between landowners and 
adults entering without permission. Is there any difference in the 
case of children so entering? No doubt the landowner’s duty to 
refrain from the intentional or negligent infliction of harm by 
affirmative acts done after the entry, exists in the latter case as 
fully as in the former. The vexed question is, whether he is under 
any liability as to the condition of the premises. If the intruder 
suffers harm by coming in contact with dangerous objects while 
the landowner remains passive, is the latter responsible for damage 
thus suffered by reason of the dangerous condition of his premises! 
but without his active intervention?! Probably it will not be con- 
tended that the owner is liable even to children for harm happen- 
ing from the condition of premises which have been left by him 
in their so-called ‘“ natural” state.2 But suppose that changes are 
made by him in the course of a beneficial user; and that these 
changes, though in all other respects reasonable and lawful,.have 
the double effect of attracting young children to the land and at 
the same time exposing them to serious danger if they yield to the 
attraction. Is the owner, who knows, or ought to know, the situa- 
tion, under a duty to take special precautions for the safety of such 
children, either by keeping them out or by protecting them after 
entry ; and, if he does not take such special precautions, is he 
liable to children who enter and are hurt ? 

Upon the question thus presented there is, in this country, a 





bly be due to an “ accident of history.” The law as to responsibility for animals crys- 
tallized early; and more stringent rules were established as to the owner’s liability than 
now generally prevail as to his responsibility for inanimate chattels. There was, per- 
haps, a tendency to completely identify the owner with the animal. American judges 
who have refused to follow the lead of Fletcher v. Rylands, appear inclined to regard 
some of the present doctrines as to absolute responsibility for animals as a survival of 
early conceptions, and as constituting a class of exceptions not to be extended by analogy. 
In this connection, see Ray on “ Negligence of Imposed Duties — Personal,” pp. 585, 
586. 

1 In a note at the close of this discussion, there will be found collected upwards of 
sixty cases where attempts have been made to hold landowners liable to children who 
entered without actual invitation or permission. In five-sixths of these cases there is 
no pretence that the harm to the child was caused by the landowner’s setting force 
in motion, or keeping force in motion, while the child was on his premises. On the 
contrary, in this large proportion of cases the harm occurred by the child’s coming in 
contact with the land, or with water covering the land, or with objects on the land 
which were ina state of rest, or with objects which were set in motion by the child 
himself or by his companions. 

2 “ An allurement seems to be some attraction added to land, not the mere effect of 
land in its natural state.” 1 Beven on Negligence, 2d ed. 189, note 1. 








352 HARVARD LAW REVIEW. 


remarkable conflict of authority.1_ Although there are earlier 
cases bearing on the subject, there was little direct discussion of 
it before 1870; and it is probable that the general interest of the 
profession in the question was first excited by the decision of the 
U. S. Supreme Court in 1873, in Sioux City, etc. R. R. v. Stout,” 
one of the earliest of the series, now known as “ The Turn-table 
Cases.” In later years the decisions have come thick and fast; 
but unanimity of judicial opinion has not been attained. 

The problem which has occasioned such a wide divergence of 
opinion is not easy of solution. Arguments of weight have been 
adduced in favor of either view. But, in addition to these really 
important considerations, we find in use a set of phrases which 
are capable of being understood, and frequently are understood, 
as affirming positions which seem to us utterly untenable. These 
phrases have made such a profound impression on some judges 
as to obscure the vital point of inquiry and thus prevent a careful 
consideration of the real question at issue. It is desirable, at the 
outset, to ascertain what, if any, justification there is for the 
positions which these phrases are sometimes supposed to affirm. 
And if those positions are found to be untenable, this misleading 
phraseology should be discarded in the further discussion of the 
main question. 

It is said that the landowner, in a case like that we have sup- 
posed, must be regarded as having invited, allured, or enticed the 
children to come upon his premises and submit themselves to the 
perils there encountered. It is alleged that he is in the position 





1 In other countries the question has not received so much judicial discussion. 
Various English cases have been cited in the American courts, but none of them appear 
to be direct decisions. From the general tone of the English courts upon related topics, 
the inference would seem adverse to the child’s claim in the hypothetical case stated 
in the text. The non-appearance of such cases in the English reports may be due to 
an opinion in the profession that such actions are not maintainable. For somewhat 
conflicting observations of English authors, see Clerk & Lindsell on Torts, 2d ed. 436, 
437; I Beven on Negligence, 2d ed. 183-190. 

The point has been more considered in the Scotch courts, but the law there does not 
seem decisively settled. See Glegg on Reparation, 231-232, 245-248; and Guthrie 
Smith on Damages, 144-147. 

In Australia, a recent decision of the court of New South Wales is favorable to the 
landowner. Patterson v. Borough of Woollahra, 1895, 16 New South Wales Law 
Reports — Cases at Law, 229. There a boy was hurt while playing with a crane left in 
an abandoned quarry and so ineffectually fastened that children had repeatedly undone 
the fastening and played with the crane. See also Slade v. Victorian Ry., 1889, 15 
Victorian Law Reports, 19¢. 

2 17 Wallace, 657. 
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of one who sets a trap for the innocent; and he has even been 
spoken of as an active aggressor. The natural meaning of these 
strong expressions is, that the landowner actually intended and 
desired that the children should come upon his land, and that 
the changes on his premises were made by him for the express 
purpose of attracting children to encounter peril. If such were 
the fact, it may readily be conceded that the case of the land- 
owner would be as hopeless as that of Herod. But no sane man 
believes that people who are making beneficial use of their own 
land do in fact entertain the intention of thereby alluring children 
to their destruction! The persons who use these expressions 
will, when cross-examined, admit that the “invitation” does not 
exist in actual fact, but only by construction of law.? So too as 
to the “intent” naturally implied by these phrases; they will 
either disclaim any such imputation,® or they will say that the 





1 “The excavation for a reservoir was not made and filled with water for a trap, but 
for lawful use by the defendants on their own land. The work of filling it was not 
carried on for the purpose of attracting boys there and giving them sport and pleasure, 
but for the improvement and beneficial use of the city’s land. . . . It was not a case of 
setting a trap for the children. . . . It was the ordinary case of a landowner managing, 
within the boundaries of his own land, his own property in his own way for his own use 
and benefit. . . .” Allen, J.,in Clark v. Manchester, 1882-1883, 62 New Hampshire, 577, 
pp. 580-581. 

2 See Harriman v. Pittsburgh, etc. R. Co., 1887, 45 Ohio State, 11, pp. 30, 31; Tarlton, 
C. J., in Texas & P. R. Co. v. Brown, Texas, 1895, 33 Southwestern Rep. 147. 

The question whether the child should be regarded as /écensed by implication or 
construction of law is not specially discussed here. The advocates of the child have 
generally seen fit to put their case on the higher ground of implied invitation. The 
objections against implying invitation by construction of law may also be urged against 
implying license. There is no more reason for upholding one of these fictions than 
for upholding the other. 

It has already been explained that cases where the existence of an actual, though 
tacit, invitation or license can be found as matter of fact, do not fall within the scope 
of this article. It would therefore be irrelevant to discuss here the question, what 
evidence is sufficient to justify a finding that there was in fact an invitation or license. 
But it may be remarked, in passing, that some decisions seem to have gone too far; 
viz., the cases which tend to obliterate the distinction between invitation and license, 
regarding permission as the full equivalent of invitation ; also the cases tending to the 
view that a mere failure to prohibit or punish trespassing confers on all future comers 
the fullest right that can exist in a person expressly licensed to enter. In this con- 
nection, see Price v. Atchison Water Co., 1897, Kansas, 50 Pacific Rep. 450, p. 452. 

8 We must do the Supreme Court of Minnesota the justice to say that, in their 
initial opinion on this subject, it was expressly admitted that the defendant did not 
leave the turn-table unfastened, “for the purpose of injuring young children.” The 
learned court, however, made use of very strong expressions, which have sometimes 
been referred to by other courts without any mention of the accompanying disclaimer. 
In the Minnesota case, Mr. Justice Young said: “Now what an express invitation 
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intent exists in law, though not in fact; i.e., that its existence 
must be presumed by some process of legal construction. They 
will rely upon the presumption that “every man intends_the 
probable consequences of his acts.” It is alleged that the prob- 
able consequence of certain modes of using land is to attract 
children, and to result in harm when they yield to the attraction. 
The landowner, it is said, ought to know the above facts, and 
ought to foresee that a harmful result will follow in occasional 
instances. If he ought to foresee such a result, it is argued that 
the law ought to regard him as if he had actually foreseen it. And 
then it is virtually claimed that actual knowledge and foresight 
of the probable result is equivalent to actual intention or desire that 
such result should take place. Right here we take issue. Failure 
to advert to probable consequences, or even knowledge that cer- 
tain consequences are probable, is not equivalent to intent or 
desire that such consequences shall follow; In such cases it may, 
or may not, be right to hold the landowner liable on the ground 
of negligence. That is a separate question, which will be discussed 
later. But it is not right to hold him liable on the ground of in- 
tention, where no intent actually existed. Nor is it right, while 
considering whether to hold him on the ground of negligence, to 
throw into the scale against him the argument that he must be 
regarded as having actually intended the result. This sort of 
reasoning, carried to its logical extreme, would annihilate the dis- 
tinction between negligence and intention. It also blurs the 
distinction between knowledge and intent. “Intention,” says 
Markby, “is the attitude of mind in which the doer of an act 
adverts to a consequence of the act and desires it to follow. But 
the doer of an act may advert to a consequence and yet not de- 
sire it; and therefore not intend it.”! The so-called presumption, 
“that every man intends the probable consequences of his acts,” 
is not a rule of law “further or otherwise than as it is a rule of 





would be to an adult, the temptation of an attractive plaything is to a child of tender 
years.” Also: “The defendant therefore knew that by leaving this turn-table un- 
fastened and unguarded, it was not merely inviting young children to come upon the 
turn-table, but was holding out an allurement, which, acting upon the natural instincts 
by which such children are controlled, drew them by those instincts into a hidden 
danger ; and having thus knowingly allured them into a place of danger, without their 
fault (for it cannot blame them for not resisting the temptation it has set before 
them)...” Keffe v. Milwaukee & St. Paul R. Co., 1875, 21 Minn. 207, pp. 211, 212. 
1 Markby’s Elements of Law, 3d ed. s. 220. Compare Holmes on the Common 
Law, p. 134: “ But when you prove knowledge you do not prove intent.” 
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common-sense.” ? In other words, the “ presumption” is, at most, 
only a prima facie presumption; and may be strong, weak, or 
utterly inefficacious, according to the varying situations where the 
attempt is made to apply it. If the result in question is one 
which men are frequently prone to desire, and there is no assign- 
able reason for the act except the single one of accomplishing that 
particular result, the inference that the result was intended is 
strong. If, on the other hand, the result is one which not one 
man in ten thousand desires, and there is another assignable 
reason for the act, and one moreover by which men are generally 
influenced and which is amply sufficient to account for the act, 
the inference is, practically speaking, reduced to zero. A man 
who builds a cistern and leaves it open at the top, generally in- 
tends that rain water shall accumulate therein. He does not 
generally intend that people shall fall into the water thus col- 
lected and be drowned. There may, in some instances, be room 
to argue that he ought to be held liable for the latter result on the 
ground of negligence; but it is an entire perversion of language, 
and a total confusion of legal distinctions, to say that he is liable 
on the ground that he intended such a result. It is not just to 
enhance the alleged moral obliquity of his conduct by imputing to 
him an intent which exists only by construction or fiction. Mr. 
Bishop has well said that “in reason we cannot first draw an evil 
intent from an act, and then enhance the evil of the act by adding 
this intent back again to it.” 2 

A similar instance of misleading phraseology is to be found in 
the oft quoted statement: “Now what an express invitation would 
be to an adult, the temptation of an attractive plaything is to a 
child of tender years.”® This sentence (though probably not so 
intended by its learned author) is capable of being understood as 
an assertion that the landowner who introduces upon his land 
some object which may present to children the attraction of a 
plaything, should be regarded as thereby intending to induce 
children to enter upon his land, just as much as if he had ex- 
pressly invited them; the only difference being that in the latter 
case his intention is evidenced by words, and in the former by 
conduct. Such an inference as to intent might perhaps be well 
founded if the object was of such a nature that it could serve no 





1 2 Stephen, Hist. Crim. Law of England, 111. 
2 1 Bishop, New Crim. Law, s. 735, par. 2. 
8 Young, J., in Keffe v. Milwaukee & St. P. R., 1875, 21 Minn. 207, p. 211. 
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other purpose than that of a plaything (and if the landowner had 
no children of his own to play with it). But such a state of facts 
is not found in the class of cases now under consideration, nor 
did it exist in the case pending before the learned judge by whom 
the above statement was enunciated. The so-called attractive 
“plaything ” of the landowner will generally prove to be an ob- 
ject whose introduction upon the land is a practical necessity to 
the landowner, and often to the entire community: e. g., the saw- 
mill of the lumberman, the forge of the blacksmith, the threshing- 
machine of the farmer, or the turn-table of the railroad. The 
effect of such objects upon children may be to attract them to the 
land. But the effect upon the children does not always furnish 
satisfactory evidence that such objects were placed upon the land 
for the purpose of producing that effect. The landowner had 
another and a sufficient purpose for the introduction of such 
objects; a purpose the accomplishment of which would be impeded 
(and in some cases absolutely frustrated) by the presence of his 
neighbor’s children upon his land. Whether the landowner should 
be held liable on the ground of negligence —i.e., whether the law 
should impose upon him a duty of using special care to guard. his 
neighbor’s children from dangerous contact with these attractive 
objects, —is a fairly arguable question, to be considered hereafter. 
But there is no room whatever to hold him liable on the ground 
of intent, either actual or constructive. And as there is no justi- 
fication for imputing to him “intent” in the ordinary signification 
of that term, a fortiori there is no reason for imputing it in the 
sense of ulterior intent or motive. It should be added that the 
sentence in question contains another word which is capable of 
misconstruction. When we speak of “temptation” in such a 
connection, it is well to explain whether we refer to things done 
with actual intent to induce others to act, or to things done with 
an entirely different purpose, but which may have the incidental 
and unintended effect of inducing action by others. If the word 
is used in the latter sense, the law would seem to be correctly 
stated by Mr. Justice Holmes in the recent case of Holbrook v. 
Aldrich :! “Temptation is not always invitation. As the com- 
mon law is understood by the most competent authorities, it does 
not excuse a trespass because there is a temptation to commit it, 
or hold property owners bound to contemplate the infraction of 





1 1897, 168 Mass. 15, p. 16. 
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property rights because the temptation to untrained minds to 
infringe them might have been foreseen.” 

In some, perhaps in most, of the opinions indulging in this talk 
about “allurement,” etc., the courts have also said that the de- 
fendant has been negligent and that he is liable on the ground 
of negligence. If, then, as a general rule, defendants are pro- 
fessedly held liable on the ground of negligence, and if full dam- 
ages are recoverable for negligence, why spend time in criticising 
the language of the court implying that the same result might also 
be reached on another and distinct ground, viz., implied intention ? 
The answer is twofold. First: Because all this talk implying the 
existence of intent tends to obscure the issue as to negligence. 
Second: Because this same talk tends to prejudice the defendant 
in the decision upon the issue of negligence. 

Some of the errors upon which we have been commenting may 
be attributed, not only to the overstraining of a presumption, but 
also to the misapplication of a frequently cited case; viz., Town- 
send v. Wathen.! It seems to be supposed that either the point 
there decided, or the language of the court, sustains the use (in 
the present controversy) of the phrases we deem so objectionable, 
and especially the comparison of the landowner to one “ setting a 
trap” for the innocent. But this supposition is erroneous, as a 
succinct statement of that case will demonstrate. The declaration 
alleged that the defendant, “ wrongfully intending to catch, maim, 
and destroy the plaintiff's dogs,” placed traps, baited with flesh, 
in a wood on defendant’s land, near divers highways and near the 
grounds of the plaintiff ; and that the plaintiff's dogs were, by the 
scent of the flesh, enticed from the said highways and grounds to 
the traps, and were caught therein and wounded. A verdict was 
returned for the plaintiff, and a motion for arresting judgment was 
refused. The defendant also moved to set aside the verdict as 
against evidence; contending “that there was no evidence that 
the traps were purposely set to catch the plaintiff's dogs,” or “that 
the traps were set for the purpose of catching dogs in general.” 
The evidence on these points at the trial was, in brief: that the 
defendant had long maintained the traps in the situation alleged 
in the declaration ; that in one year no less than seven dogs had 
been taken and killed in these traps; that the defendant had 
known and approved of it; and that the defendant allowed his 





1 1808, 9 East, 277. 
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gamekeeper one shilling for every dog killed in the traps. The 
court, of course, held that the above evidence was sufficient to 
justify the jury in finding that the defendant set the traps with 
the intent to catch and maim the plaintiff's dogs. Two of the 
judges, in their opinions, advert to the presumption that every 
man must be taken to contemplate the probable consequences of 
the act he does. But the judges did not say that this presumption 
alone would justify in every case a finding that the defendant 
actually intended or desired the result which he ought to have fore- 
seen as probable. This question was not before the court; for, in 
that case, there was plenary evidence of actual intent without call- 
ing in the aid of any presumptions. The decision in Townsend v. 
Wathen is not in point to establish the liability of a railroad to a 
child attracted by a turn-table upon defendant’s premises, unless 
it is proved that the railroad company maintained the turn-table 
with the express intention of catching and maiming the children 
of the neighborhood, and that the directors were in the habit of 
rewarding the section foreman at a certain rate per head for each 
innocent babe thus slaughtered. When Lord Ellenborough inti- 
mates that there is no difference between “drawing the animal 
into the trap by means of his instinct which he cannot resist” and 
“putting him there by manual force,” the learned judge is evi- 
dently speaking, in both cases, in reference to results intentionally 
produced ; i. e., acts done with the intent of bringing the animal 
into the trap. 

The view just suggested as to the scope of the decision in Town- 
send v. Wathen, and its inapplicability in favor of child plaintiffs 
in turn-table cases, is fully sustained by the opinion in the very 
recent English case of Ponting v. Noakes.!_ The plaintiff’s horse 
was poisoned by eating the leaves of a yew-tree which grew upon 
the defendant’s land, and which the horse could reach only by 
stretching his neck over the boundary line. It was held that the 
defendant was not liable. Mr. Justice Collins, in the course of 
his opinion,” said: “ Does it, then, make any difference that a yew- 
tree is likely to tempt a horse to trespass? I think not, unless it 
was proved that it was put or kept there for the purpose of enticing 
the animal to his destruction, as was done in the case of Townsend 
v. Wathen,’ cited by Mr. Chitty. The wrongful intention was the 
gist of that action. If such intention is disproved, it follows, if 





1 L. R. (1894), 2 Q. B. 281. 2 Page 290. 3 g East, 277. 
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the above reasoning is correct, that there can be no liability.” The 
decision in Townsend v. Wathen is also fairly summarized in the 
following extract from the opinion of Mr. Justice Peckham in 
Walsh v. Fitchburg R. Co.’ “... it was held that a man must 
not set traps of a dangerous description in a situation to invite, and 
for the particular purpose of inviting, his neighbor’s dogs, as it 
would compel them, by their instinct, to come into the trap. The 
act of the defendant in that case was not done in the prosecution 
of his immediate and proper business, but, as the court held, was 
a mere malicious attempt, successful in its result, to entice his 
neighbor’s animals upon his property, and the enticement was 
effected by the means spoken of.” 

“There is no difficulty at all in holding parties liable for any 
intentional mischief, however it may be covered up. If they pre- 
pare means of destruction for the malicious purpose of destroying 
life or inflicting injuries, there is no room for the application of 
the doctrine of negligence, and the act which they mean to bring 
about is none the less their act because brought about indirectly.? 
. . . But where injury arises to a person from the alleged neglect 
of one, in doing his lawful business in a lawful way, to provide 
against accident, the question arises at once whether he was under 
any legal obligation to look out for the protection of that particular 
person, under those particular circumstances. For the law does 
not require such vigilance in all cases, or on behalf of all persons.’ ? 
Neither the ownership nor the use of a thing necessarily entails 
on the owner or user liability for damages suffered by a third per- 
son coming in contact therewith. “I think,” said Lord Lee, “it 
is well settled that the mere property of a subject from which 
damage arises is not sufficient by itself to render the proprietor 
responsible for the damage. There must be negligence on the 
part of the proprietor. He must have failed to perform some duty 
which the circumstances imposed upon him and the neglect of 
which led to the accident.”*® ‘If there be no duty, the question 





1 1895, 145 N. Y. 301, p. 309. 

2 “In such cases the liability is not based upon the assumption that the owner owes 
a duty to the uninvited person to keep his premises reasonably safe, but upon the fact 
that he owes a duty to such person not to intentionally injure him. The failure to ob- 
serve this distinction has led to much confusion.” Denman, J.,in Dobbins v. Missouri, 
etc. R. Co., Texas, 1897, 41 Southwestern Rep. 62, p. 64. 

8 Campbell, J., in Hargreaves v. Deacon, 1872, 25 Mich. 1, p. 4. 

4 See Bishop, Non-Contract Law, s. 828. 
5 Ross uv. Keith, 1888, 16 Scotch Session Cases, 4th Series, 86, p. 91. 
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of negligence is not reached, for negligence can in law only be 
predicated upon a failure to use the degree of care required of one 
by law in the discharge of a duty imposed thereby.”! “.. . if 
no duty, then no negligence, because the latter must have the 
former as its inevitable and indispensable predicate.” ? 

If, then, the landowner is not to be held liable on the ground of 
intentional allurement where no intent in fact exists, the plaintiff 
must convince the court that the case is one where the law imposes 
a duty upon the landowner to exercise care for the special pro- 
tection of the class of persons to which the plaintiff belongs. Does 
the law impose such a duty? Must the owner at his peril keep 
his land “free from objects by which discretionless, unattended 
children might be attracted and harmed,” or so guard his premises 
as to keep such children out or protect them after entry?? Does 
the common law impose upon the owner of property the duty to 
use care to keep out, or protect, children of tender years attracted 
to his premises by the nature of the business carried on there? 
The question is not settled by authority; there being a remark- 
able conflict of decisions. It is, therefore, to be considered upon 
principle. 

Upon the crucial inquiry whether the law should impose such a 
duty upon the landowner, there are considerations of undoubted 
weight to be urged in favor of either view. A balance must be 
struck between the benefit to the community of the unfettered 
freedom of owners to make a beneficial use of their land and the 
harm which may be done in particular instances by the use of that 
freedom. The true ground for the decision is policy; i.e, expe- 
diency, in the Benthamic sense of “the greatest good to the 
greatest number; ” “and the advantages to the community, on the 
one side and the other, are the only matters really entitled to be 
weighed.” 4 

On the one hand, it is the policy of the law to establish rules 
tending to preserve life, and to protect human beings from serious 
bodily harm. And this laudable purpose seems frustrated, pro tanto, 





1 Denman, J., in Dobbins v. Missouri R. Co., Texas, 1897, 41 Southwestern Rep. 62, 
p- 63. 

2 Sherwood, J., in Barney v. Hannibal & St. J. R. Co., 1895, 126 Missouri, 372, pp. 
391, 392. 

8 See Finley, J., in Missouri, etc. R. Co. v. Dobbins, 1896, Texas, 40 Southwestern 
Rep. 861, p. 863. 
4 See Mr. Justice Holmes in 8 HARVARD Law REVIEW, pp. 4, 6, 9. 
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by permitting a landowner to pursue with impunity a mode of user 
which he knows, or ought to know, is likely to occasionally result 
in the suffering of great harm on the part of some of his neighbor's 
children. The fact that a defendant neither desired nor intended to 
bring about a particular result does not necessarily exonerate him. 
The law not unfrequently holds defendants liable irrespective of 
their intention to do harm; and in some extreme cases may even 
hold them liable irrespective of the utmost care on their part, prac-- 
tically making them insurers against all harm resulting from cer- 
tain classes of acts. ‘When a responsible defendant seeks to 
escape from liability for an act which he had notice was likely to 
cause temporal damage to another, and which has caused such 
damage in fact, he must show a justification.”! And this doctrine 
may be assumed to apply, even though he had no notice that his act 
was likely to cause damage to a specific person at a particular mo- 
ment, but knew only that it was likely to cause damage to some un- 
specified person at some indefinite time. To escape liability, he 
must show that there are conSiderations equal or paramount to 
those urged in behalf of the plaintiff which justify his conduct not- 
withstanding the known risk of damage to others therefrom. He 
must sustain “a claim of privilege.” 2 

On the other hand, the defendant justifies under his right or 
privilege to make a beneficial use of his own land in methods which 
will do no harm to persons remaining outside his boundary. The 
beneficial use of land is a primal necessity; not only to those in- 
dividual landowners who happen to be defendants in lawsuits, but 
to the entire human race. ‘The business of life must go forward 
and the fruits of industry must be protected.”® “It is impossible 
to carry on the common affairs of life without doing various things 
which are more or less likely to cause loss or inconvenience to 
others, or even which obviously tend that way; and this in such a 
manner that their tendency cannot be remedied by any means 
short of not acting at all. . . . To say that a man shall not seek 
profit in business at the expense of others is to say that he shall 
not do business at all, or that the whole constitution of society 
shall be altered. Like reasons apply to a man’s use of his own 
land in the common way of husbandry, or otherwise for ordinary 








1 Mr. Justice Holmes, 8 HARVARD LAW REVIEW, 9. 
2 See 8 HARVARD Law REVIEW, 9. 
3 Cowen, J., in Loomis v. Terry, 1837, 17 Wendell, 496, p. 501 
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and lawful purposes.” It is true that the right of user is never 
literally absolute, and is always restricted to some extent “by 
rights residing in others, and by duties incumbent on the owner.” ? 
But it is also true that every restriction diminishes vo tanto the 
beneficial character of the use; and hence the law imposes re- 
strictions as seldom as possible, and never except upon the strong- 
est grounds. If an opposite policy were pursued, it is easily 
conceivable that the improvement and beneficial occupation of 
land might become in fact impossible, and property in the soil for. 
nearly all useful purposes might be annihilated.? To say, for in- 
stance, that B must keep his land in safe condition to be tres- 
passed upon, would often result in practically depriving B of 
certain modes of beneficial enjoyment unless he takes precautions 
which are incompatible with profitable user, and might in effect 
amount to a confiscation of his land for the benefit of trespassers. 

The difficulty of restricting the owner without practically de- 
stroying his interest is fully recognized by the law. It has been 
an important factor in inducing cowris to refuse to impose restric- 
tions in various instances where the case in behalf of the land- 
owner is not so strong as in the matter now under consideration. 
We refer to the class of cases where the use of land, instead of 
harming only those persons who come upon the land, exerts a 
damaging influence upon persons and property situated beyond 
the border of the defendant’s land. While there are, of course, 
many acts thus harmfully operating beyond the limits of his land 
for which an owner is held liable, there are also various acts of 
user which confessedly have a damaging effect upon persons and 
things outside the boundary of the land, and which nevertheless 
the law does not prohibit or punish. “ The fact that the damage 
is foreseen, or even intended, is not decisive, .. .”® And, by the 
weight of legal opinion, the motive of the landowner is not material. 
If the damage would not otherwise be actionable, it is not made so 
by proof that the owner was actuated by some motive other than a 
desire to beneficially use his own property; or even by proof that 





1 Pollock on Torts, 2d Eng. ed. 133, 134. 

2 2 Austin, Jurisp. 3d Eng. ed. 837, 825-6; Markby’s Elements of Law, 3d ed. 155. 

8 See Bartlett, J., in Basset v. Salisbury Manuf. Co., 1862, 43 N. H. 569, p. 573. 

* Rogers v. Elliott, 1888, 146 Mass. 349; Middlesex Co. v. McCue, 1889, 149 Mass. 
103; Gibson v. Stewart, 1894, 21 Scotch Session Cases, 4th Series, 437. 

5 Holmes, J., in Middlesex Co. v. McCue, 1889, 149 Mass. 103, p. 104; and see 
Rogers v. Elliott, 1888, 146 Mass. 349. 
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he was actuated by a malicious motive to damage his neighbor.! 
The courts do not consider it for the interests of the community 
that the landowner who does not go beyond certain common and 
generally beneficial acts of user should be called upon to answer 
for damage thereby done, even where the thing damaged is out- 
side the limits of his land.2, And the majority of judges do not 
think that the owner should be exposed to the worry and expense 
of litigation at the hands of every suspicious person who may see 
fit to question his motive. ‘A different rule would lead to the 
encouragement of litigation, and prevent in many instances a com- 
plete and full enjoyment of the right of property which inheres 
to the owner of the soil. ... Malice might easily be inferred 
sometimes from idle and loose declarations, and a wide door be 
opened by such evidence to deprive an owner of what the law 
regards as well-defined rights.” ® 

As might be expected, the law, which is reluctant to impose re- 
straint upon an owner's use of his land even when causing damage 
beyond his boundary, is still more unwilling to impose restraint 
upon modes of user which are dangerous only to persons who 
intrude upon the land. The two considerations, that the benefi- 
cial use of land is a necessity, and that such use cannot easily be 
restricted without very substantial damage (if not total depriva- 
tion) to the owner, have had great weight with the courts, so far 
as the case of adult intruders is concerned. The owner of land is 
not liable for the condition of his-premises to an adult who enters 





1 See Mahan v. Brown, 1835, 13 Wendell, 261; Jenkins v. Fowler, 1855, 24 Penn. 
State, 308; Chatfield v. Wilson, 1855, 28 Vermont, 49; Phelps v. Nowlen, 1878, 72 
New York, 39; Falloon v. Schilling, 1883, 29 Kansas, 292; Corporation of Bradford z. 
Pickles, L. R. (1895) App. Cases, 587; affirming L. R. (1895) 1 Chan. 145; Mr. Jus- 
tice Holmes, in 8 HARVARD LAW REVIEW, p. 4. See, however, the forcible criticism 
of Barrows, J., in Chesley v. King, 1882, 74 Maine, 164, pp. 171-177. 

2 The knowledge of the exceptional infirmity of a neighbor “introduces no limita- 
tion of the ordinary right” of user of property. If the right to use property depends 
on the effect upon persons of peculiar temperament, “the standard for measuring it 
would be so uncertain and fluctuating as to paralyze industrial enterprises.” “ Legal 
rights to the use of property cannot be left to such uncertainty.” “A fluctuation in 
the duty respecting property would strike it with a sterility most baneful to national 
prosperity.” Rogers v. Elliott, 1888, 146 Mass. 349; 1 Beven on Negligence, 2d ed. 
pp. 17,18; Ladd v. Granite State Brick Co., New Hampshire, 1895, 37 Atl. Rep. 1041. 
If the plaintiff in Rogers v. Elliott, instead of being an adult of peculiar nervous sus- 
ceptibility, had been a young child terrorized by the defendant’s mode of using his 
land, the result would probably have been the same. 

3 Miller, J., in Phelps v. Nowlen, 1878, 72 New York, 39, pp. 45, 46. Compare 
Holmes, J., in Rideout v. Knox, 1889, 148 Mass. 368, p. 372. 
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thereon without permission. That this is the result of the authori- 
ties, is a proposition not likely to be disputed. Possibly, however, 
it may be claimed that the establishment of this doctrine is not 
consistent with other well settled legal principles. It may be 
urged that there is a class of cases where the duty of the landowner 
to use care for trespassers is fully recognized; that this recog- 
nition is repugnant to the above doctrine; that one doctrine or 
the other must be abandoned; and that legal symmetry requires 
that the principle of the last-mentioned class of cases should 
be extended by analogy so as to include and apply to both adult and 
childish intruders who meet with harm owing to the condition of 
the premises. ‘ You have admitted,” it may be said, “that it is 
the better view that the landowner, under certain circumstances, 
owes a duty of care to adult trespassers. Why not extend this 
doctrine by analogy so as to impose a duty of care in cases 
of the class now under consideration? If the landowner is under 
a duty to use care to refrain from affirmative acts bringing force 
to bear! upon a trespasser whose presence is known, why not 
also impose upon him the duty to use care to prevent the entrance 
of trespassers (adults as well as children) in future, or to use 
care to keep his premises in such condition as will prevent harm 
therefrom to future trespassers after entrance?” The answer is, 
that there is a wide difference between the two cases, both in 
the stringency of the reasons for establishing a duty, and in the 
degree of the burden which would thus be imposed upon the land- 
owner. The first case is that of a known, present, and immediate 
danger; one which is imminent and reasonably certain to result 
in harm, unless the owner then and there does, or omits to 
do, some act, the doing or omitting of which would avoid the 
danger. In the second case the danger may be said to exist 
chiefly in anticipation; it depends on the course of future events, 
upon circumstances as yet unknown and fortuitous.? In the first 
case the duty imposed upon the landowner involves simply a 
temporary, generally only a momentary, interruption of his user ; 
requires only temporary precautions; does not include a duty 
to put the premises in such condition as to prevent the recurrence 
of similar emergencies in future, but merely requires the use 












1 Except fer purposes of defence or expulsion. 
2 See phraseology used by Dixon, C. J., in discussing a somewhat different topic. 
Kellogg v. Chicago & N. W. R. Co., 1870, 26 Wisconsin, 223, pp. 257, 258. 
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of care in a present and known emergency.! In the second case 
the duty sought to be established is to guard against future 
dangers; it must frequently involve permanent changes in the 
mode of user; sometimes necessitating such expense and trouble 
as would be practically prohibitive of certain modes of user; and 
in some cases compelling the abandonment of all profitable use. 
There are some decisions? which go to the extent of holding that 
the landowner, under special circumstances, owes a duty to ascer- 
tain whether trespassers are present. But the existence of this 
alleged duty and the failure to perform it are material only 
when it is sought to hold the landowner liable for setting (or 
keeping) force in motion when the trespasser is actually present 
on his land. It has not been contended, so far at least as adult 
trespassers are concerned, that he is under obligation to prepare 
his land so as to prevent their future entrance, or so as to enable 
them in future to enter and occupy in safety. If I have reason to 
believe that adult tramps occasionally sleep in my meadow, and I 
start my mowing machine without looking ahead to see if any one 
is in the track of the proposed swath, some courts might hold 
me liable for running over a tramp if I could have avoided 
him by keeping a better lookout. But if I leave my machine 
in the field over night, and an intruder stumbles over it in 
the dark, no court is likely to hold me liable. He cannot main- 
tain that I was bound to leave my land and chattels in such 
a condition as to render it safe for him to intrude and intermed- 
dle. ‘There is a broad difference,” said Mr. Justice Carpenter,® 
“between the case of a trespasser’s meeting with an injury by 
reason of the dangerous condition of the defendants’ prem- 





1 “The obligation of the company and its operatives” to a trespasser on the rail- 
road track “is not, then, pre-existing, but arises at the moment of discovery. . . . It 
excludes all inquiry respecting the character of the roadbed, cattle guard, locomotive, 
brake appliances, or other means of operation, or of the speed or manner of running 
the train up to the moment of notice, because no breach of positive duty is involved.” 
It had been previously said that “the trespasser who ventures to enter upon a track 
for any purpose of his own assumes all risks of the conditions which may be found there.” 
. .. Seaman, J., in Sheehan v. St. Paul & D. R. Co., 1896, 76 Fed. Rep. 201, pp. 205, 
204. In International & G. N. R. Co. v. Lee, 1896, Texas, 34 Southwestern Rep. 160, 
it was held, that no duty rests on a railway company, in favor of the public who use its 
tracks as a footway, to keep its switches blocked in its private switchyards to lessen the 
chances of injury to pedestrians. See Akers v. R. R., 1894, 58 Minn. 540. 

2 As to the conflict of authority on this point, see ave, p. 350, note I. 

3 Mitchell v. Boston & Me. R. R., 1894, New Hampshire, 34 Atlantic Rep. 674, 
p: 677. 
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ises, and that of an injury caused by the defendants’ active 
intervention.” ? 

Assuming, then, that the law is not only settled, but is also con- 
sistent, in holding that the owner of land is not liable for the con- 
dition of his premises to an adult who enters without permission, 
the next inquiry is: What difference is there between the case of 
the adult intruder and the child intruder? Are there considera- 
tions which do not exist in the case of the adult, and which, when 
put into the scale, ought to turn the balance in favor of the child ? 

The two prominent arguments are: (1) that the child is inno- 
cent ; (2) that the child is incapable of protecting itself. 

What force is to be allowed to these considerations; and do 
they, when estimated at their true value, outweigh the reasons 
against imposing liability upon the landowner? 

Concede (what in some reported cases seems very doubtful) 
that the child is incapable of taking care, is too young to be neg- 
ligent, and is entirely innocent of intent to do wrong. What 
then? Of course, the innocence of a plaintiff does not fer se 
establish the fault of a defendant. The landowner cannot be lia- 
ble, unless he owed to the child a duty which he has neglected. 
Should the law, in view of the innocence of the child, impose on 
the landowner the duty here in controversy ? 

No doubt there are cases where a defendant is rightly held 
liable to a child plaintiff when he would not be liable to an adult 
plaintiff under similar circumstances. Where it is admitted that 
a duty exists to use care to avoid harm to both children and adults, 
(e. g., in the use of the public highway), then, in point of fact, more 
care may be required towards a child than towards an adult. In 
view of the child’s helplessness and unconsciousness of danger 
more care may, as matter of fact, be required under the unvarying 
legal rule of “due care under the circumstances; ” just as more 
care, in fact though not in law, may be required to avoid colliding 
with an obviously lame or blind adult than with a vigorous man 
in full possession of all his faculties.2 But all this is true only 





1 Attention has already been called, ante, p. 351, n. 1, to the fact that in a great ma- 
jority of the attempts to hold the landowner liable, the child was not harmed by the land- 
owner’s setting force in motion or keeping force in motion while the child was on his 
premises. On the contrary, the child was harmed by coming in contact with objects 
which were at rest, or with objects set in motion by himself or his companions. 

2 A similar result might ensue in the case of an express license. The licensor owes 
the same duty to a child licensee as to an adult licensee: viz., to give warning of con- 
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where it is admitted or proved that a duty exists. “In consid- 
ering the question as to whether a duty exists, there is no dis- 
tinction between the case where an infant is injured and one 
where the injury is to an adult, though where the duty is imposed 
the law may exact more vigilance in its discharge as to the 
former.”! So if it be conceded or proved that the defendant was 
negligent, and that his negligence constituted part of the legal 
cause of the plaintiff’s damage, then the incapacity and immaturity 
of a child plaintiff may furnish a good answer to the defence of 
contributory negligence. Conduct of the plaintiff which would 
have been negligent in an adult may not be held negligent in a 
child. But the fact that the child plaintiff was not “capable of 
contributory negligence” does not necessarily establish that the 
adult defendant was negligent. It does not fer se prove that the 
defendant owed to the plaintiff a duty, or that he failed to perform 
a duty. “If there was no breach of duty, then there was no 
wrong, irrespective of the boy’s capacity to know that what he 
was doing was dangerous.”” “The fact that injury has resulted, 
and to a child himself incapable of negligence, will not import the 
negligence of the defendant, which is the sole ground of liability.” ® 
Obviously, cases of the two foregoing classes do not furnish argu- 
ments from analogy in favor of creating a duty towards children 
in situations where no duty at all would exist towards adults. 
Why should innocent children have greater rights than innocent 
adults, in respect to damage resulting from the nature of the 
premises upon which they enter without permission? Remedy 
against the landowner for harm happening from the condition of 
the premises is denied to adults who are entirely free from intent 
to violate rights, and whose presence upon the land is due to par- 
donable mistake or to irresistible external force. The test is not 
whether their motives were innocent or even laudable, or whether 
their conduct was careful, but whether they entered without the 





cealed dangers known to himself. But a danger which would be readily apparent to 
the average adult might be non-apparent to a child; and hence warning might be due 
to the latter, and not to the former. 

1 Denman, J., in Dobbins v. Missouri, etc. R. Co., Texas, 1897, 41 Southwestern 
Rep. 62, pp. 62, 63. 

2 Lurton, J., in Felton v. Aubrey, 1896, 74 Fed. Rep. 350, p. 353- 

8 1 Beven on Negligence, 2d ed. 183. See also Breaux, J., in Culbertson v. Crescent 
City R. Co., 1896, 48 La. Ann. 1376, p. 1380; Vanderburgh, J., in Emerson v. Peteler, 
1886, 35 Minn. 48), p. 484; Cockrill, C. J., in Catlett v. St. Louis, etc. R. Co., 1893, 57 
Arkansas, 461, p. 465. 
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owner’s permission. If so, they cannot claim that the owner was 
under a duty to make things safe for their access, or to give warn- 
ing of non-apparent danger.! It may possibly be suggested that 
an adult trespasser is barred upon grounds inapplicable to a child- 
ish intruder. It may be urged that the adult is barred by his 
own wrong: both (1) because he must always be regarded as 
guilty of contributory negligence; and (2) because, even if not 
negligent, he is a tortfeasor in the technical sense; whereas a 
young child may be incapable of negligence and ought not to be 
regarded as even technically a tortfeasor. But this argument en- 
tirely misconceives the true reason why an adult trespasser fails 
to recover in the case supposed. The decision turns, not upon 
the presence of fault in the plaintiff, but upon the absence of fault 
in the defendant. The plaintiff’s action is defeated, not because 
his own wrong bars a recovery against the landowner who has 
neglected to perform a duty owing to him, but because he has not 
succeeded in establishing the primary proposition that the land- 
owner owed to him the duty in question. His trespass is not 
necessarily and always a negligent act, and hence does not invari- 
ably bar him on the ground of contributory negligence.? Nor 
does his tort, even when he is a conscious and morally inexcusable 
trespasser, prevent his recovering against the landowner for neg- 4 
ligently bringing force to bear upon him by a positive act done Z 
after his entry, i. e.. by what Clerk & Lindsell® call “a negligent 
act of commission.” But when an adult who entered without per- 
mission seeks to recover against the landowner for harm happen- 
ing from the condition of the premises, he fails even though he 
were morally blameless. He may be a technical tortfeasor, but 
recovery is not denied to him by way of punishment for his own 
“wrong.” He fails because the landowner owed him no duty to 
have the premises in safe condition for his entry.4| Why should 
the moral innocence of a childish intruder raise a duty on the part 
of the landowner which is not created by the moral innocence of 
an adult intruder? The youthful innocence of the child does not 
make restrictions on the right of user less damaging to the owner, 
or make the alleged duty of preventing the entrance of an in- 





































1 See Barrows, J., in Morgan v. Hallowell, 1869, 57 Maine, 375, p. 377; Woodward, 
J., in Gramlich v. Wurst, 1878, 86 Pa. State, 74, p. 78. 

2 1 Shearman & Redf. Negl. 4th ed. ss. 97, 98. 

8 2d ed. 14. 

4 See Shearman & Redfield, wd7 supra. 
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truder or of protecting him from harm after entry less burdensome, 
than in the case of an adult. Indeed, the duty would be more 
onerous in the case ofa child. 

It may, however, be urged that there are two particulars in 
which the case of the innocent child intruder can be distinguished 
from that of the innocent adult intruder. One distinction is, that 
the innocent intrusions of children are likely to occur more fre- 
quently, and to result in more serious damage, than the innocent 
intrusions of adults. This hardly affords ground for applying a 
different rule of law to the two cases. The other distinction is, 
that, in the class of cases now under discussion, the occasional 
innocent intrusion of the children is, ex hypothesi, the foreseeable 
result of the manner in which the landowner has chosen to make 
a beneficial use of his premises. In a certain sense, the innocent 
child may be said to have been “attracted” to the premises by 
the acts of the landowner; which is not generally true in the case 
of the innocent adult intruder. Looking at the matter solely from 
the standpoint of the child and considering solely his interest, the 
above considerations might prove entirely decisive. But the con- 
troversy cannot be decided without also looking at the matter 
from the standpoint and interest of the landowner, and giving due 
weight to his alleged justification. And when we look at it from 
his standpoint, we find that, ex hypothest, the so-called “ attrac- 
tions” were placed on the land for his own business purposes; 
that their presence is reasonably necessary to carry out those 
purposes ; and that his mode of using the land is confessedly law- 
ful and proper, unless rendered otherwise in the eye of the law by 
their tendency to attract children and to endanger those yielding 
to the attraction. When the matter is thus viewed from both 
sides, we are simply brought back to the general question already 
stated :! whether the danger of occasional harm, under such cir- 
cumstances, to innocent children outweighs the benefit to the 
community of leaving owners unfettered in making a beneficial 
use of their land in methods which cause no damage to persons 
outside their boundary. Our own impression is that it does not. 

It has sometimes been (apparently) assumed that the exonera- 
tion or liability of the landowner must depend upon the question 
whether an action of trespass guare clausum fregit could have 
been maintained against the child. The weight of authority is in 





1 Ante, p. 360. 
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favor of the view that a young child, even though not capable of 
negligence, is liable in trespass for an unauthorized entry.’ But 
concede, for the sake of argument, that the child is not liable to 
be sued as a tortfeasor. | Assume that a use by the owner of his 
property which has the unintended effect of attracting the child, 
constitutes a defence to an action of trespass against the child. 
Does it follow that the child has all the rights of an invited person 
or an express licensee? Does the above assumption necessitate the 
conclusion that his entry upon the land of another is a matter of 
right, to be protected and encouraged by the law, and hence impos- 
ing upon the landowner the special duty of preparing his land in 
advance for the safety of future childish intruders? In many of 
our States (contrary to the English common law) the entrance of 
animals upon unenclosed land does not make their owner liable in 
trespass guare clausum fregit, But the owner of the animals has 
no right (of entry or pasturage) “ which can be demanded and en- 
forced.” There is “ only an immunity from suit or punishment.” 
The landowner is under no obligation to keep his premises in safe 
condition for the invasion of his neighbor’s animals. If the animals 
are hurt by bringing themselves in contact with the soil, or with 
stationary objects thereon, the landowner is not liable.” 





1 Cooley on Torts, 2d ed. 120; Clerk & Lindsell on Torts, 2d ed. pp. 37, 38; 1 
Shearman & Redfield on Negligence, 4th ed. s. 98; Ames’s Cases on Torts, 2d ed. 66, 
note 1. Compare Sherwood, J.,in Barney v. H. & St. J. R. Co., 1895, 126 Missouri, 
372; P- 392. 

2 Knight v. Abert, 1847, 6 Pa. State (6 Barr), 472; Hughes v. Hannibal & St. J. R. 
Co., 1877, 66 Missouri, 325; St. Louis, etc. R. Co. v. Ferguson, 1892, 57 Arkansas, 16. 
And see Valentine, J., in U. P. R. Co. uv. Rollins, 1869, 5 Kansas, 167, pp. 177, 178. 

There are cases where railroad companies have been held liable for the death or 
maiming of animals alleged to have been attracted to the railroad track by such sub- 
siances as salt, cottonseed, or molasses, which the company allowed to be placed in 
an accessible situation, and which were permitted to remain so exposed for a con- 
siderable time. Crafton v. H. & St. J. R. Co., 1874, 55 Missouri, 580; Morrow v. H. & 
St. J. R. Co., 1888, 29 Missouri Appeals, 432; Page v. N. C. R. Co., 1874, 71 Nor. Car. 
222; Railway v. Dick, 1889, 52 Arkansas, 402. But in none of these cases was the 
death of the animal directly due to eating the substances thus exposed. In every case 
the animal was killed or crippled by force actively brought to bear upon it by the rail- 
road company in the management of the trains. And it would seem that there was, 
in one or more of the cases, fair reason to hold the company on the ground that this 
active force was negligently exerted. Having done something which they had reason 
to believe would attract animals to a particular part of the track, it may plausibly 
be argued that the railroad employees should have been on the lookout for their 
presence, and are liable for a collision if they could have avoided it by seasonably 
obtaining knowledge of the presence of the animals. This would certainly be so in 
States where the landowner is held to be under a duty, when setting force in motion, to 
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The child, it is said, is incapable of protecting itself; and hence 
it is eloquently contended that the law must impose the duty of 
protection upon landowners. The apparent assumption is, that all 
the children in the world are mere waifs and strays, and that the 
duty of caring for them must be imposed upon the landowners 
because the law can find no one else to bear the burden.!_ The fact 
is, that the vast majority of children have protectors appointed 
alike by nature and by law, viz., their parents, who have legal 
power to control their actions, and whose moral duty to keep their 
children from entering upon dangerous premises is generally re- 
garded as at least equal to the moral obligation of the landowner 
to fence them out. If the child, upon entering on the premises, is 
hurt by the “active negligence” of the owner in bringing force to 
bear upon him, it may well be that the negligence of the parent in 
failing to restrain the child’s entrance does not bar the child’s 
recovery for the force thus brought to bear upon him after his 





use reasonable care to discover trespassers. And even in States where that duty is 
not generally recognized, an exception might be allowed in cases where the landowner 
knows that his own acts are likely to attract animals to a particular spot. Unques- 
tionably the /anguage used in some of these opinions tends to favor the claim of the 
child against the landowner in the hypothetical case under discussion in this article. 
Looking, however, to the point actually decided, these cases do not establish the liability 
of the landowner for harm suffered by an animal’s bringing itself in contact with “at- 
tractive” substances on the land ;_but only for harm done by the landowner’s bringing 
force actively to bear upon the animal. It should be added that, even in States adopting 
the foregoing decisions, it would seem that the railroad company are not liable by 
reason of the attractiveness of the substances exposed, if such exposure took place in 
the reasonable and usual course of business, and was not continued for an unnecessary 
time. Thus it is a justification for the railroad company that the salt which attracted 
the animals was used in thawing out switches, if such use was necessary to the proper 
operation of the road. Louisville, etc. R. Co. v. Phillips, 1893, Mississippi; s. c. 12 
Southern Rep. 825; Kirk v. Norfolk, etc. R. Co., 1896, 41 West Va. 722. And see 
Schooling v. St. L. etc. R. Co. 1882, 75 Missouri, 518. 

1 See, for instance, the language of Mr. Justice Agnew in Hydraulic Works Co. v. 
Orr, 1877, 83 Pa. State, 332, p. 336. “ ... the mind,impelled by the instinct of the 
heart, sees at once that in such a place, and under these circumstances, he” (the land- 
owner) “had good reason to expect that one day or other some one, probably a thought- 
less boy in the buoyancy of play, would be led there, and injury would follow. ... Per- 
haps the best monitor in such a case is the conscience of one who feels, in his dreadful 
recollection, the crushing sense that he had left such an engine of ill to take the life 
of an innocent child. . . . The common feeling of mankind, guided by the sacred heart 
of the great law of love, and the common-sense of jurors, must be left, in such a case, 
to pronounce upon the facts.” 

It will be noticed that, in the above passage, there is no suggestion that there is 
any person other than the landowner upon whom the law imposes the slightest 
responsibility for the child’s safety; much less that there is another person who is 
primarily responsible therefor. 
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entrance. But it is going far beyond this to say that the child 
can recover for harm sustained by him through the condition of 
the premises, without the immediate intervention of any human 
agency save his own.'' When a child wakes up in the morning in 
his father’s house, the duty of providing a safe playground for him 
during the day rests upon his parents. Is this duty shifted from 
the parent to private landowners because the child chances to 
escape from the parent’s care ??_ If those who brought the child into 
the world are unable, by reason of poverty, to provide him a play- 
ground, this may afford an argument for the passage of a statute 
imposing that duty upon the municipality, in which case each land- 
owner would have to contribute his proportion of the expense. 
But this is quite another thing from assessing upon a single un- 
fortunate landowner the entire damage arising from the want of such 
a playground. 

Even if it be conceded that the child cannot maintain a civil 
action against his parents to recover damages for their neglect to 
guard him from harn,,‘ still the parental duty, created by nature, 
and certainly recognized to some extent by law, cannot be ignored 
in determining whether to impose a legally enforceable duty upon 
landowners to keep their premises in safe condition for the 
entrance of uninvited children. If it be urged that children are 
so largely guided by sudden impulse that it is impossible for 
parents always effectually to protect them, two answers may be 
made: First, the parents can, in fact, protect the children in the 
great majority of instances. Second, if the duty is so impossible 





1 “Tt may be entirely consistent with sound morals and proper regard for the rights 
of others that the owner of premises should not be held liable to one who goes upon 
another’s premises for his own uses, and sustains some injury by reason of the unfit- 
ness of the premises for such uses, not subsequently brought about by the active inter- 
ference of the owner.” Lurton, J., in Felton v. Aubrey, 1896, 74 Fed. Rep. 350, p. 359. 

2 See Allen, J., in Clark v, Manchester, 1882-1883, 62 N. H. 577, p. 580; and com- 
pare Finley, J., in Missouri, etc. R. Co. v. Dobbins, 1896, Texas, 40 S. W. R. 861, p. 
864. 

8 “Tt is hard, no doubt, upon poor people who cannot afford to hire persons to look 
after their children and to keep them out of danger, that their little ones are exposed 
to more risk than those of others, but I cannot see that the burden of protecting such 
children should on that account be laid on the neighboring proprietors. ...” Lord 
Justice Clerk Macdonald, in Ross v. Keith, 1888, 16 Scotch Session Cases, 4th Series, 
86, p. 89. 

4 Upon the general subject of civil remedy by children vs. parent, for negligence, or 
for infringement of personal right, see 1 Beven on Negligence, 2d ed. 199-202; 4 Am. 
Law Rev. 410, 411, 413, 415; Hewlett v. George, Ex’r of Ragsdale, 1891, 68 Missis- 
sippi, 703; Johnson, J., in Street R. Co. v. Eadie, 1885, 43 Ohio State, gt, p. 98. 
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of performance that it would be a hardship to impose it upon the 
parents, it seems unfair to impose it upon the landowner, whose 
knowledge of the characteristics of any particular child cannot be 
equal to that possessed by its parents.! It is hardly too much 
to say that the doctrines enumerated in some cases, if carried 
to their logical conclusion, “ would charge the duty of the protec- 
tion of children upon every member of the community except their 
parents.” 2 
The point now under consideration differs widely from the 
vexed question whether the concurring negligence of the parent 
should be held to bar the child’s remedy against a confessedly 
negligent third person, e. g., one who carelessly collides with the 
child while the latter is in the custody of the negligent parent 
on a public highway. The question there is, whether a confessedly 
negligent defendant, whose negligence constitutes in part (at 
least) the legal cause of the child’s damage, should be permitted 
to set up in defence to the child’s action the contributory negli- 
gence of the parent. In that case it is conceded that a legal duty 
rested on the defendant, and that he failed to perform it. The only 
doubt in such a case is, whether he should be permitted to escape 
liability by reason of the concurring fault of the parent. But here 
the very question at issue is whether any duty rested upon the 
defendant; i.e., whether the law ought to impose a duty upon 
him. And in deciding that question it is fair to weigh the fact 
that the moral fault of the parent is, in a great majority of cases, 
one of the antecedents in the chain of causes leading up to the 
catastrophe. 
Jeremiah Smith. 


[ Zo be continued.|. ¥ 34 





1 According to some cases it would seem that the duty of the landowner to keep 
his premises in safe condition for the intrusion of children rises in proportion as the 
parents of those children neglect their own duties to their offspring. But “the mis- 
chievousness of children in a particular district and the absence of restraint on their 
proclivities seem somewhat peculiar grounds on which to raise a legal liability ” of the 
above description. See 1 Beven on Negligence, 2d ed. 184, note I. 

2 Paxson, J., in Gillespie v. McGowan, 1882, 100 Pa. State, 144, p. 151. See also 
Mitchell, J., in Twist v. Winona R. Co., 1888, 39 Minn. 164, p. 167; and Finley, J., in 
Missouri, etc. R. Co. v. Dobbins, 1896, Texas, 40 S. W. R. 861, p. 864. 

8 It is also true in a large proportion of cases that the parent practically gets the 
pecuniary benefit of the judgment recovered in the name of the child or on behalf of 
the child’s estate. 
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THE HISTORY OF TROVER.' 
Il. 


REPLEVIN. 


HE gist of the action of trespass de bonis asportatis, as we 
have seen, was a taking from the plaintiff’s possession under 
a claim of dominion. The trespasser, like a disseisor, acquired a 
tortious property. Trespass, therefore, would not lie for a wrong- 
ful distress; for the distrainor did not claim nor acquire any prop- 
erty in the distress. This is shown by the fact that he could not 
maintain trespass or trover if the distress was taken from him on 
the way to the pound, or taken out of the pound,” but must resort 
to a writ of vescous in the one case, and a writ of de parco fracto in 
the other case. In these writs the property in the distress was 
either laid in the distrainee, or not laid in any one. 

But the distrainee, although debarred from bringing trespass, 
was not without remedy for a wrongful distress. From a very 
early period he could proceed against the distrainor by the action, 
which after a time came to be known as Replevin. This action 
was based upon a taking of the plaintiff's chattels and a detention 
of them against gage and pledge. Hence Britton and Fleta treat 
of this action under the heading “ De Prises de Avers” and “ De 
captione averiorum,” while in Bracton and the Mirrour of Justices 
the corresponding titles are “ De vetito namio” and “ Vee de 
Naam.” In the first part of this paper it was shown that the 
action of replevin was originally confined to cases of taking by 





1 Continued from page 289. 

2 “The distrainor neither gains a general nor a special property, nor even the pos- 
session in the cattle or things distrained; he cannot maintain trover or trespass. . . 
It is not like a pledgee, for he has a property for the time; and so of a bailment of 
goods to be redelivered, bailee shall have trespass against a stranger, because he is 
chargeable over.” Per Parker, C. B., Rex v. Cotton, Parker, 113, 121. See also Y. B. 
21 Hen. VII. f. 1, pl. 1; Whitly v. Roberts, McClell. & Y. 107, 108; 2 Selw. N. P. 
(1st ed.) 1362; 2 Saund. (6th ed.) 47 b, n. (c). 

8 “ He shall not show in the writ to whom the property of the cattle doth appertain, 
unless he choose to do so.” Fitz. N. B. 100. Compare Bursen v. Martin, Cro. Jac. 46, 
Yelv. 36, 1 Brownl. 192, s. C., in which case a count in trespass “‘ Quare equum cepit 
a persona querentis ” was adjudged bad for not alleging the horse to be “suum.” 
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way of distress! but that in the reign of Edward III. it became a 
concurrent remedy with trespass. But the change was for centu- 
ries one of theory rather than of practice. In the four hundred 
years preceding this century there are stray dic¢a, but, it is be- 
lieved, no reported decision that replevin would lie against any 
adverse taker but a distrainor.2, We need not be surprised, there- 
fore, at Blackstone’s statement that replevin “ obtains only in one 
instance of an unlawful taking, that of a wrongful distress.” ® Lord 
Redesdale, in Shannon v. Shannon,‘ dissented from this statement, 
saying that replevin would lie for any wrongful taking, and his 
opinion has been generally regarded as law.> But the attempt to 
extend the scope of the action so as to cover a wrongful deten- 
tion without any previous taking was unsuccessful.6 From what 
has been said, it is obvious that replevin has played a very small 
part in the history of trover, and we may therefore pass without 
more to the last and, for the purpose of the present essay, the 
most important of our four actions, the action of 


DETINUE. 


The appeal, trespass, and replevin were actions ex delicto. Det- 
inue, on the other hand, in its original form, was an action ex con- 
tractu, in the same sense that debt was a contractual action. It 
was founded on a bailment; that is, upon a delivery of a chattel to 
be redelivered.?’ The bailment might be at will or for a fixed term, 
or upon condition, as in the case of a pledge. The contractual 
nature of the action is shown in several ways. 

In the first place the count must allege a bailment, and a traverse 
of this allegation was an answer to the action.® 





1 Supra, p. 287. See also 3 HARVARD LAw REVIEW, 31. 

2 See Mellor v. Leather, 1 E. & B. 619. Replevin against one, who took as finder, 
was allowed in Taylor v. James, Godb. 150, pl. 195. 

3 3 Bl. Com. 146. # 1 Sch. & Lef. 327. 

5 George v. Chambers, 11 M. & W. 149. 

6 Mennie & Blake, 6 E. & B. 847. In many jurisdictions in this country, however, 
with or without the aid of a statute, replevin became concurrent with detinue. 

7 A buyer could also bring detinue against the seller for the chattel sold but not 
delivered. But the position of the seller after the bargain was essentially that of a 
bailee. For an early case of detinue by a buyer, see Sel. Pl. Man. Cts., 2 Seld. Soc’y 
(1275), 138. The count for such acase is given in Move Narrationes, f. 68. See also 
Y. B. 21 Ed. III. f. 12, pl. 2. 

8 Y. B. 3 Ed. II. 78; Y. B. 6 Ed. II. 192. Compare Y. B. 20 & 21 Ed. I. 193. 
After the scope of detinue was enlarged, a traverse of the bailment became an imma- 
terial traverse. Gledstane v. Hewitt, 1 Cr. & J. 565; Whitehead v. Harrison, 6 Q. B. 
423, in which case the court pointed out a serious objection to the modern rule. 
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Again, detinue could not be maintained against a widow in pos- 
session of a chattel bailed to her during her marriage, because “ ele 
ne se peut obliger.”! Nor, for the same reason, would the action 
lie against husband and wife on a bailment to them both? Thirdly, 
on a bailment to two or more persons, all must be joined as defend- 
ants, for all were parties to the contract.2 On the same principle, 
all who joined in bailing a chattel must be joined as plaintiffs in 
detinue.* On the other hand, on the bailment by one person of a 
thing belonging to several, the sole bailor was the proper plaintiff. 
For it was not necessary in detinue upon a bailment, as it was in 
replevin and trespass, to allege that the chattels detained were the 
“goods of the plaintiff.”® Fourthly, the gist of the action of deti- 
nue was a refusal to deliver up the chattel on the plaintiff's re- 
quest; that is, a breach of contract. Inability to redeliver was 
indeed urged in one case as an objection to the action, although 
the inability was due to the active misconduct of the defendant. 
‘“‘ Brown. If you bail to me a thing which is wastable, as a tun of 
wine, and I perchance drink it up with other good fellows, you 
cannot have detinue, inasmuch as the wine is no longer zx rerum 
natura, but you may have account before auditors, and the value 
shall be found.” This, Newton, C. J., denied, saying detinue was 
the proper remedy.’ It may be urged that the detinue in this case 
was founded upon a tort. But in truth the gist of the action was 
the refusal to deliver on request. This is brought out clearly by 
the case of Wilkinson v. Verity. The defendant, a bailee, sold the 
chattel intrusted to his care. Eleven years after this conversion 
the bailor demanded the redelivery of the chattel, and upon the 
bailee’s refusal obtained judgment against him on the breach of 
the contract, although the claim based upon the tort was barred 
by the Statute of Limitations. The breach of contract is obvious 
where the bailee was charged in detinue for a pure non-feasance, 
as where the goods were lost. Fifthly, bailees were chargeable 





1 Y. B. 20 & 21 Ed. I. 189. 

2 Y. B, 38 Ed. III. f. 1, pl. 1; 1 Chitty Pl. (7th ed.) 104, 138. 

3 Y. B. 7 Hen. IV. f. 6, pl. 37. 4 Atwood z. Ernest, 13 C. B. 881. 

5 Y. B. 8 Ed. II. 270; Y. B. 49 Ed. ILI. f. 13, pl. 6, because “ they (the owners) were 
not parties to the contract and delivery; ” Bellewe, Det. Charters, 13 R. II. 

6 Whitehead v. Harrison, 6 Q. B. 423, citing many precedents. 

7 Y. B. 20 Hen. VI. f. 16, pl. 2. To the same effect, 7 Ed. III., Stath. Abr., Deti- 
nue, pl.g; Y. B. 17 Ed. III. f. 45, pl. 1; 20 Ed. IIL, Fitz. Abr. Office del Court, 22. 

8 L. R. 6C. P. 206; Ganley v. Troy Bank, 98 N. Y. 487, accord. 

9 Reeve v. Palmer, 5 C. B. nN. s.84. The early authorities are cited by Professor 
Beale in 11 HARVARD LAW REVIEW, 160, 161. 
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in assumpsit, after that action had become the common remedy for 
the breach of parol contracts. 

Finally, we find, as the most striking illustration of the contract- 
ual nature of the bailment, the rule of the old Teutonic law that a 
bailor could not maintain detinue against any one but the bailee. 
If the bailee bailed or sold the goods, or lost possession of them 
against his will, the sub-bailee, the purchaser, and even the thief, 
were secure from attack by the bailor. This doctrine maintained 
itself with great persistency in Germany and France.?_ In England 
the ancient tradition was recognized in the fourteenth century. In 
1351 Thorpe (a judge three years later) said: ‘I cannot recover 
against any one except him to whom the charter was bailed.” ® 
Belknap (afterwards Chief Justice) said in 1370: “ In the lifetime 
of the bailee detinue is not given against any one except the bailee, 
for he is chargeable for life.’* Whether it was ever the law of 
England that the bailor was without remedy, if the bailee died in 
possession of the chattel, must be left an open question.® In a 
case of the year 1323 it was generally agreed that the executor of 
a bailee was liable in detinue.® But the plaintiff in that case, who 
alleged a bailment of a deed to A, and that the deed came to the 
hands of the defendant after A’s death, and that defendant re- 
fused to deliver on request, failed because he did not make the 
defendant privy to A as heir or executor. Afterwards, however, 
the law changed, and it was good form to count of a bailment to 
A, and a general devenerunt ad manus of the defendant after A’s 
death.’ Belknap’s statement also ceased to be law, and detinue 





1 Wheatley v. Lowe, Palm. 28; Cro. Jac. 668, s.c. See 2 HARVARD LAW REVIEW, 
5, 6. 

2 Heusler, Die Gewere, 487; Carlin, Niemand kann auf einen Anderen mehr Recht 
iibertragen als er selbst hat, 42, 48; Jobbé-Duval, La Revendication des Meubles, 80 
165. 

3 Y. B. 24 Ed. ITI. f. 41, A, pl. 22. 

4 Y. B. 43 Ed. III. f. 29, pl. 11. 

5 In Sel. Cas. in Ch., 10 Seld. Soc’y, No. 116, a plaintiff, before going to Jerusalem, 
had bailed a coffer containing title deeds and money to his mother. The mother died 
during his absence, and her husband, the plaintiff’s stepfather, refused to give up the 
coffer to the son on his return. The plaintiff brought his bill in chancery alleging that 
“ because he [stepfather] was not privy or party to the delivery of the coffer to the wife 


? 


* no action is maintainable at common law, to the grievous damage,” etc., “if he be not 


succoured by your most gracious lordship where the common law fails him in this 
case.” See also Y. B. 20 & 21 Ed. I. 180. 

6 Y. B. 16 Ed. II. 490. 

7 Y. B. 29 Ed. III. 38, B, per Wilby, J.; Y. B. 9 Hen. V. f. 14, pl. 22; Y. B. 9 
Hen. VI. f. 58, pl. 4. Paston, J. “ The count is good enough notwithstanding he does 
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was allowed in the lifetime of the bailee against any one in pos- 
session of the chattel! In other words, the transformation in the 
manner just described, of the bailor’s restricted right against the 
bailee alone, to an unrestricted right against any possessor of 
the chattel bailed, virtually converted his right er contractu into 
a right zz rem. 

It is interesting to compare this transformation with the exten- 
sion at a later period of the right of the cestuy que trust. In the 
early days of uses the cestuy gue use could not enforce the use 
against any one but the original feoffee to uses. In 1482 Hussey, 
C. J., said: ‘“‘When I first came to court, thirty years ago, it was 
agreed in a case by all the court that if a man had enfeoffed another 
in trust, if the latter died seised so that his heir was in by descent, 
that then no sabpaena would lie2 Similarly, the husband or wife 
of the feoffee to uses were not bound by the use. Nor was there 
at first any remedy against the grantee of the feoffee to uses 
although he was a volunteer, or took with notice of the use, be- 
cause as Frowicke, C. J., said, ‘‘ The confidence which the feoffor 
put in the person of his feoffee cannot descend to his heir nor pass 
to the feoffee of the feoffee, but the latter is feoffee to his own use, 
as the law was taken until the time of Henry IV. [VI. ?].”* One is 
struck by the resemblance between this remark of the English 
judge and the German proverb about bailors: ‘“ Where one has 
put his trust, there must he seek it again.”® The limitation of the 
bailor at common law, and the cestuz que trust in equity, to an action 
or suit against the original bailee or trustee, are but two illustrations 
of one characteristic of primitive law, the inability to create an ob- 
ligation without the actual agreement of the party to be charged.® 





not show how the deed came to defendant, since he has shown a bailment to B (orig- 
inal bailee) at one time.” Martin, J. “ He ought to show how it came to defendant.” 
Paston, J. ‘‘No,for it may be defendant found the deed, and if what you say is law, 
twenty records in this court will be reversed.” 

1 Y, B. 11 Hen. IV. f. 46, B, pl. 20; Y. B. 12 Ed. IV. f. 11, pl. 2, and f. 14, pl. 14; 
Y. B. ro Hen. VII. f. 7, pl. 14. 

2 Y. B. 22 Ed. IV. f. 6, pl. 22. In Keilw. 42, pl. 7, Vavasour, J., said, in 1501, that 
the subpoena was never allowed against the heir until the time of Henry VI., and that 
the law on this point was changed by Fortescue, C. J. 

8 Ames, Cases on Trusts (2d ed.), 374, n. 

4 Anon., Keilw. 46, pl. 7. See also Ames, Cases on Trusts (2d ed.), 282-285. 

5 Wo man seinen Glauben gelassen hat, da muss man ihn wieder suchen. 

6 This same inability explains the late development of assumpsit upon promises im- 
plied in fact, and of guasi-contracts. The necessity of the invention of the writ guare 
ejecit infra terminum as a remedy for a termor, who had been ousted by his landlord’s 
vendee, was due to this same primitive conception, for the vendee was not chargeable 
by the landlord’s contract. 
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A trust, as every one knows, has been enforceable for centuries 
against any holder of the title except a purchaser for value without 
notice. But this exception shows that the cestuz gue trust, unlike 
the bailor, has not acquired a right zz rem. This distinction is, o 
course, due to the fundamental difference between common-law and 
equity procedure. The common law acts ia rem. The judgment 
in detinue is, accordingly, that the plaintiff recover the chattel, or 
its value. Conceivably the common-law judges might have refused 
to allow the bailor to recover in detinue against a dona fide pur- 
chaser, as they did refuse it against a purchaser in market overt. 
But this would have involved a weighing of ethical considerations 
altogether foreign to the medieval mode of thought. Practically 
there was no middle ground between restricting the bailor to an 
action against his bailee, and giving him a right against any pos- 
sessor. Equity, on the other hand, acts only zz personam, never 
decreeing that a plaintiff recover a ves, but that the defendant sur- 
render what in justice he cannot keep. <A decree against a mala 
fide purchaser or a volunteer is obviously just; but a decree against 
an innocent purchaser, who has acquired the legal title to the ves, 
would be as obviously unjust. 

In all the cases of detinue thus far considered the action was 
brought by a bailor, either against the bailee or some subsequent 
possessor. We have now to consider the extension of detinue to 
cases where there was no bailment. Legal proceedings for the re- 
covery of chattels lost were taken, in the earliest reported cases, in the 
popular courts. The common case was doubtless that of an animal 
taken as an estray by the lord of a franchise. If the lord made due 
proclamation of the estray, and no one claimed it for a year and a 
day, the lord was entitled to it. But within the year and day the 
loser might claim it, and if he produced a sufficient secta, or body 
of witnesses, to swear to his ownership or loss of the animal, it was 
customary for the lord to give it up, upon the owner’s paying him 
for its keep, and giving pledges to restore it in case of any claim 
for the same animal being made within the year and day.!_ There 
is an interesting case of the year 1234, in which after the estray 
had been delivered to the claimant upon his making proof and 





1 Sel. Pl. Man. Cts., 2 Seld. Soc’y (1281), 31. “ Maud, widow of Reginald of Chal- 
lon, has sufficiently proved that a certain sheep (an estray) valued at 8d. is hers, and 
binds herself to restore it or its price in case it shall be demanded from her within year 
and day; pledges John Ironmonger and John Roberd; and she gives the lord 3d. for 
his custody of it.” There is a similar case in the Court Baron, 4 Seld. Soc’y (1324), 
144. 
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giving pledges, another claimant appeared. It is to be inferred 
from the report that the second claimant finally won, as he pro- 
duced the better secta.1 If the lord, or other person in whose 
hands the estray or other lost chattel was found, refused to give it 
up to the claimant, the latter might count against the possessor 
for his ves adirata, or chose adirrée, that is, his chattel gone from 
his hand without his consent ;? or he might bring an appeal of lar- 
ceny.2 According to Bracton, the pursuer of a thief was allowed 
“rem suam petere ut adiratam per testimonium proborum hominum 
et si consequi rem suam quamvis furatam.” 4 This statement of 
Bracton, taken by itself, would warrant the belief that the successful 
plaintiff in the action for a chose adirrée had judgment for the re- 
covery of the chattel. This may have been the fact; but it is diffi- 
cult to believe that such a judgment was given in the popular court. 
No intimation of such a judgment is to be found in any of the earlier 
cases. It seems probable that Bracton meant simply that the 
plaintiff might formally demand his chattel in court as adivatum, 
and, by the defendant’s compliance with the demand, recover it. 
For, in the sentence immediately following, Bracton adds that if the 
defendant will not comply with his demand, —‘“si... in hoc ei non 
obtemperaverit,” — the plaintiff may proceed further and charge 
him as a thief by an appeal of larceny. This change from the one 
action to the other is illustrated by a case of the year 1233. The 
count for a chose adirrée is described in an-early Year Book. The 





1 3 Bract. Note Book, No. 1115. 

2 Adiratus is doubtless a corruption of adextratus, i. e., out of hand. In the pre- 
cedents of trover and detinue sur trover in Coke’s Entries, the plaintiff alleged that 
he casually lost the chattel “extra manus et possessionem.” Co. Ent. 38, pl. 31; 40, 
pl. 32; 169, d, pl. 2. 

8 “ And if the lord avow it to be his own, the person demanding it may either bring 
an action to recover his beast as lost (adirrée), in form of trespass, or an appeal of 
larceny by words of felony.” Britton, f. 27. See also Britton, f. 46. 

4 Bract. 150 b. See also Fleta, 55, 63. 

5 2 Bract. Note Book, No. 824. The plaintiff “ dixit quod idem Willelmus in pace 
dei et Dom. Regis et ballivorum injuste detinuit ei tres porcos qui ei fuerunt addirati, et 
inde producit sectam quod porci sui fuerunt et ei porcellati et postea addirati.” Wil- 
liam disputed the claim, and the plaintiff then charged William as a thief “et parata 
fuit hoc disracionare versus eum, sicut femina versus latronem, quod legale catallum 
suum nequiter ei contradixit.” 

6 20 Ed. I. 466. “ Note that where a thing belonging to a man is lost (evdire), he 
may count that he (the finder) tortiously detains it, etc., and tortiously for this that 
whereas he lost (/y fut endire) the said thing on such a day, etc., he (the loser) on such 
a day, etc., and found it in the house of such an one and told him, etc., and prayed him 
to restore the thing, but that he would not restore it, etc., to his damage, etc. ; and if 
he will, etc. In this case the demandant must prove by his law (his own hand the 
twelfth) that he lost the thing.” 
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latest recognition of this action that has been found is a precedent 
in Novae Narrationes, f. 65, which is sufficiently interesting to 
be reproduced here in its original form. 


De Chyval Dedit. 


Ceo vous monstre W. &c. que lou il avoit un son chival de tiel colour 
price de taunt, tiel jour an et lieu, la luy fyst cel cheval dedire [adirré], et 
il alla querant dun lieu en autre, et luy fist demander en monstre fayre & 
marche et de son chival ne poet este acerte, ne poet oier tanquam a tiel 
jour quil vient et trova son cheval en la garde W. de C. que illonques est 
s. en la gard mesme cesty W. en mesme la ville, et luy dit coment son 
chival fuit luy aderere et sur ceo amena suffisantz proves de prover le dit 
chival estre son, devant les baylliefz et les gentes de la ville, & luy pria 
qui luy fist deliveraunce, et il ceo faire ne voyleit ne uncore voet, a tort et 
as damages le dit W. de XX. s. Et sil voet dedire &c. [vous avez cy &c. 
que ent ad suit bon]. 


This count points rather to damages than to the recovery of the 
horse. It is worthy of note, also, that its place in the “ Novae 
Narrationes ” is not with the precedents in detinue, but with those 
in trespass. There seems to be no evidence of an action of chose 
adirrée in the royal courts. Nor has any instance been found in 
these courts of detinue by a loser against a finder prior to 1371.! 
In that year a plaintiff brought detinue for an ass, alleging that it 
had strayed from him to the seignory of the defendant, and that he 
one month afterwards offered the defendant reasonable satisfaction 
(for the keep). Issue was joined upon the reasonableness of the 
tender. Detinue by a loser against a finder would probably have 
come into use much earlier but for the fact, pointed out in the first 
part of this paper, that the loser might bring trespass against a 
finder who refused to restore the chattel on request. Indeed, in 
1455,° where a bailiff alleged simply his possession, and that the 
charters came to the defendant by finding, Prisot, C. J., while ad- 
mitting that a bailor might have detinue against any possessor of 
goods lost by the bailee, expressed the opinion that where there 
was no bailment the loser should not bring detinue, but trespass, 
if, on demand, the finder refused to give up the goods. Littleton 





1 In Y. B. 2 Ed. IIL. f. 2, pl. 5, there is this dictum by Scrope, J.: “If you had found 
a charter in the way, I should have a recovery against you by precipe guod reddat.” 

2 Y. B. 44 Ed. III. f. 14, pl. 30. See also 13 Rich. II., Bellewe, Det. of Chart. 
Detinue against husband and wife. Count that they found the charters. 

3 Y. B. 33 Hen. VI. f. 26, pl. 12. 


5° 
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insisted that detinue would lie, and his view afterwards prevailed. 
It was in this case that Littleton, in an aside, said: ‘‘ This declara- 
tion per inventionem is a new-found Halliday; for the ancient dec- 
laration and entry has always been that the charters ad manus et 
possessionem devenerunt generally without showing how.” Littleton 
was quite right on this point.1. But the new fashion persisted, and 
detinue sur trover came to be the common mode of declaring wher- 
ever the plaintiff did not found the action upon a bailment to the 
defendant. In the first edition of “ Liber Intrationum” (1510), 
f, 22, there is a count alleging that the plaintiff was possessed of a box 
of charters; that he casually lost it, so that it came to the hands and 
possession of the defendant by finding, and that he refused to give 
it up on request.2, The close resemblance between this precedent 
and the earlier one from “‘ Novae Narrationes” will have occurred 
to the learned reader. But there is one difference. In the count 
for a chose adirrée, it is the plaintiff who finds the chattel in the de- 
fendant’s possession. In detinue sur ¢rover the finding alleged is 
by the defendant. And until we have further evidence that the 
action in the popular courts was for the recovery of the chattel and 
not for damages only, it seems reasonable to believe that detinue 
sur trover in the king’s courts was not borrowed from the action of 
chose adirrée, but was developed independently out of detinue upon 
a general devenerunt ad manus. But whatever question there may 
be on this point, no one can doubt that detinue sur ¢rover was the 
parent of the modern action of trover. 

Add to the precedent in the “ Liber Intrationum ” the single 
averment that the defendant converted the chattel to his own use, 
and we have the count in trover. 

It remains to consider how the action of trover at first became 
concurrent with detinue, and then effectually supplanted it until 
its revival within the last fifty years. 

There were certain instances in which detinue, in its enlarged 
scope, and trespass, did not adequately protect owners of chattels. 
Neither of these actions would serve, for instance, if a bailee or 





1 Littleton’s remark seems to have been misapprehended in 2 Pollock & Maitland, 
174. The innovation was not in allowing detinue where there was no bailment, but 
in describing the defendant as a finder. The old practice was to allege simply that the 
goods came to the hands of the defendant, as in Y. B. 3 Hen. VI. f. 19, pl. 31. See 
also Isaac v. Clark, 1 Bulst. 128, 130. In 1655 it was objected to a count in trover and 
conversion that no finding was alleged, but only a devenerunt ad manus. The objection 
was overruled. Hudson’v. Hudson, Latch, 214. 

2 A similar count in Lib. Int. f. 71. 
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other possessor misused the goods, whereby their value was dimin- 
ished, but nevertheless delivered them to the owner on request. 
The owner’s only remedy in such a case was a special action on 
the case. We find such an action in the reports as early as 1461,} 
the propriety of the action being taken for granted by both coun- 
sel and court. 

If, again, after impairing the value of the goods, the bailee or 
other possessor refused to deliver them to the owner on request, 
detinue would of course lie. But the judgment being that the 
plaintiff recover his goods or their value with damages for the 
detention,” if the defendant saw fit to restore the goods under 
the judgment, the plaintiff would still have to resort to a separate 
action on the case in order to recover damages for the injury to 
the goods. This was pointed out by Catesby in an early case,’ 
and later by Serjeant Moore* To prevent this multiplicity of 
actions, the plaintiff was allowed to bring an action on the case in 
the first instance, and recover his full damages in one action. 

If a bailee destroyed the chattel bailed, the bailor, as we have 
seen, could recover its value in detinue. But if a possessor other 
than the owner’s bailee destroyed the chattel, if, for instance, the 
tun of wine which Brown and his “ doxs compagnons” drank up, 
in the case already mentioned, had come to the hands of Brown 
in some other way than through bailment by the owner, it is at 
least doubtful if the owner could have recovered the value of the 
wine in detinue. Brown, in this case, never agreed with the owner 
to give up the wine on request. The plaintiff in detinue must 
therefore show a detention, which would be impossible of goods 
already destroyed. This was the view of Brian, C. J. This con- 
servative judge went so far, indeed, as to deny the owner an action 
on the case under such circumstances, but on this latter point the 
other justices were “7 contraria opinione.”® 

If case would lie against any possessor for misusing goods of 
another, and also against a possessor other than a bailee for the 





1 Y. B. 33 Hen. VI. f. 44, pl. 7. See also Y. B. 9 Hen. VI. f. 60, pl. 10; Y. B. 
2 Ed. IV. f. 5, pl. 9, per Littleton; Y. B. 12 Ed. 1V. f. 13, pl. 9; Rook v. Denny, 
2 Leon. 192, pl. 242. 

2 See Williams v. Archer, 5 C. B. 318, for the form of judgment in detinue. 

8 Y, B. 18 Ed. IV. f. 23, pl. 5: “If I deliver my clothes to you to keep for me, and 
you wear them so that they are injured, I shall have an action of detinue, . . . and 
afterwards an action on the case for the loss sustained by your using the clothes.” 

# (1510) Keilw. 160, pl. 2. 
5 Y. B. 12 Ed. IV. f. 13, pl. 9. See also Y. B. 9 Ed. IV. f. 53, pl. 15, per Billing, J. 
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destruction of the goods, it was inevitable that it should finally be 
allowed against a bailee who had destroyed the goods. Such an 
action was brought against the bailee in a case of the year 1479,' 
which is noteworthy as being the earliest reported case in which 
a defendant was charged with ‘converting to his own use” the 
plaintiff's goods.2. Choke, J., was in favor of the action. Brian, 
C. J., was against it. Choke’s opinion prevailed.® 

Later, a wrongful sale was treated as a conversion. In 1510 
the judges said an action on the case would lie against a bailee 
who sold the goods because “ he had misdemeaned himself.”4 In 
a word, trover became concurrent with detinue in all cases of 
misfeasance. 

Trover also became concurrent with trespass. In 1601 the 
Court of King’s Bench decided that trover would lie for a taking.® 
In the same year the Court of Common Pleas was equally divided 
on the question, but in 1604, in the same case, it was decided, one 
judge dissenting, that the plaintiff might have his election to bring 
trespass or case.6 The Exchequer gave a similar decision in 1610." 
In 1627, in Kinaston v. Moore,’ “semble per all the Justices and 
Barons, . . . although he take it as a trespass, yet the other may 
charge him in an action upon the case in a trover if he will.” 

In all these cases the original taking was adverse. If, however, 
the original taking was not adverse, as where one took possession 
as a finder, a subsequent adverse holding, as by refusing to give 
up the goods to the owner on request, made the taker, according 
to the early authorities cited in the first part of this paper,’ a tres- 
passer ab initio. Trover was allowed against such a finder in 1586, 





1 Y, B. 18 Ed. IV. f. 23, pl. 5. 
2 The allegation of conversion occurs again in Y. B. 20 Hen. VII. f. 4, pl. 13; Y. B. 
20 Hen. VII. f. 8, pl. 18; Mounteagle v. Worcester (1556), Dy. 121 a. The earliest 
precedents using the words “ converted to his own use” are in Rastall’s Entries, 4, d, 
pl. 1 (1547). Ibid. 8, pl. 1. In the reign of Elizabeth it was common form to count 
upon a finding and conversion. 
3 Y. B. 18 Ed. IV. f. 23, pl. 5; Y. B. 27 Hen. VIII. f. 25, pl. 3. “It is my election 
to bring the one action or the other, z.e., detinue or action, on my case at my pleasure.” 
4 Keilw. 160, pl. 2. To same effect, Vandrink vw. Archer, 1 Leon. 221, a sale by a 
finder. The judges thought, however, that an innocent sale would not be conversion. 
But this dictum is overruled by the later authorities. Consol. Co. v. Curtis, ’92, « Q. B. 
495; 1 Ames & Smith, Cases on Torts, 328, 333, n. 4. 
Basset v. Maynard, t Roll. Ab. 105 (M), 5. 
Bishop v. Montague, Cro. El]. 824, Cro. Jac. 50. 
Leverson v. Kirk, 1 Roll. Ab. 105 (M), to. 
Cro, Car. 89. 
9 Supra, 288-289. 
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in Eason v, Newman,! Fenner, J., citing the opinion of Prisot, C. J., 
that the owner could maintain trespass in such a case. 

That trover was allowed in Eason v. Newman as a substitute for 
trespass, and not as an alternative of detinue, is evident, when we 
find that for many years after this case trover was not allowed 
against a bailee who refused to deliver the chattel to the bailor on 
request. The bailee was never liable in trespass, but in detinue. 
In 1638, in Holsworth’s Case,? an attempt to charge a bailee in 
trover for a wrongful detention was unsuccessful, as was a similar 
attempt nine years later in Walker’s Case,® “ because the defendant 
came to them by the plaintiff’s own livery.” A plaintiff failed in a 
similar case in 1650.4 _In the ‘“‘ Compleat Attorney,” ® published in 
1666, we read: “ This action (trover) properly lies where the de- 
fendant hath found any of the plaintiff's goods and refuseth to 
deliver them upon demand; or where the defendant comes by the 
goods by the delivery of any other than the plaintiff.” But in 
1675,in Sykes v. Wales,® Windham, J., said : “ And so trover lieth 
on bare demand and denial against the bailee.” 

By these decisions trover became concurrent with detinue in 
all cases, except against a bailee who could not deliver because he 
had carelessly lost the goods.’ Indeed, trover in practice, by reason 
of its procedural advantages, superseded detinue until the present 
century.® 

Although trover had now made the field of detinue and trespass 
its own, there was yet one more conquest to be made. Trespass, 
as the learned reader will remember, would not lie, originally, for 
a wrongful distress, the taking in sucha case not being in the 
nature of a disseisin. In time, however, trespass became concurrent 
with replevin. History repeats itself in this respect, in the devel- 
opment of trover. In Dee v. Bacon,® the defendant pleaded to an 
action of trover that he took the goods damage feasant. The plea 
was adjudged bad as being an argumentative denial of the conver- 





1 Goldesb. 152, pl. 79; Cro. El. 495, S. Cc. 

2 Clayt. 57, pl. 99. 3 Clayt. 127, pl. 227. 

4 Strafford v. Pell, Clayt. 151, pl. 276. 5 p. 86. 

6 3 Keb. 282. See also Scot and Manby’s Case (1664), 1 Keb. 449, per Bridgman. 

7 Even here the bailee was chargeable in case, ¢. e. assumpsit. 

8 In 1833, the defendant in detinue lost his right to defend by wager of law, and 
by the Common Law Procedure Act of 1854, c. 78, the plaintiff gained the right to an 
order for the specific delivery of the chattel detained. Under the influence of these 
statutory changes, detinue has regained some of its lost ground. 

9 Cro. El. 435. 
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sion. Salter v. Butler! and Agars v. Lisle ? were similar decisions, 
because, as was said in the last case, ‘a distress is no conversion.” 
The same doctrine was held a century later in two cases in Bun- 
bury. But in 1770, in Tinkler v. Poole,? these two cases, which 
simply followed the earlier precedents, were characterized by Lord 
Mansfield as “very loose notes,” and ever since that case it has 
been generally agreed that a wrongful distress is a conversion.* 
This last step being taken, trover became theoretically concur- 
rent with all of our four actions, appeal of larceny, trespass, detinue, 
and replevin, and in practice the common remedy in all cases of 
asportation or detention of chattels or of their misuse or destruc- 
tion by a defendant in possession. The career of trover in the 
field of torts is matched only by that of assumpsit, the other 
specialized form of action on the case, in the domain of contract. 
The parallel between trover and assumpsit holds good not only 
in the success with which they took the place of other common- 
law actions, but also in their usurpation, in certain cases, of the 
function of bills in equity. A defendant who has acquired the 
legal title to the plaintiff's property by fraud or duress, is properly 
described as a constructive trustee for the plaintiff. And yet if 
the res so acquired is money, the plaintiff may have an action of 
assumpsit for money had and received to his use; and if the ves 
is a chattel other than money, the plaintiff is allowed, at least in this 
country, to sue the defendant in trover.® In some cases, indeed, 
an express trustee is chargeable in trover, as where an indorsee for 
collection refuses to give back the bill or note to the indorser. 
Lord Hardwicke, it is true, had grave doubts as to the admissi- 
bility of trover in such a case ;® but Lord Eldon reluctantly recog- 
nized the innovation.’ This innovation, it should never be forgot- 
ten, was a usurpation. Trover as a substitute for a bill in equity 


is, and always must be, an anomaly. 
F. B. Ames. 





1 Noy, 46. 2 Hutt. ro. 

8 5 Burr. 2657. 4 1 Ames & Smith, Cases on Torts, 274, n. 3. 

5 Thurston v. Blanchard, 22 Pick. 18; 1 Ames & Smith, Cases on Torts, 287, 288, n. 2. 

6 Ex parte Dumas, 2 Ves. 583. 

7 Ex parte Pease, 19 Ves. 46: “If the doctrine of those cases is right, in which the 
court has struggled upon equitable principles to support an action of trover, these bills 
might be recovered at law; but there is no doubt that they might be recovered by a 
bill in equity.” 
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NON-PUBLIC CORPORATIONS AND 
ULTRA VIRES. 


N the early days of corporations, when all charters represented 
special grants by the legislative power; when the benefici- 
aries of the franchise were supposed to be chosen because of their 
special fitness to exercise the powers and to enjoy the privileges 
conferred; when the acceptance of the charter by these benefici- 
aries imposed a corresponding duty towards the State and the 
public, — it was stated to be a universal rule that the assumption 
or usurpation of a power not expressly conferred by the charter or 
necessarily to be implied from it subjected the corporation to a 
forfeiture of its charter by an appropriate proceeding on the part 
of the State. At the present time, special charters are the rare 
exceptions. General laws permit the incorporation of companies 
and the reservation of all or any of the powers that are possessed 
by natural persons. Any persons, with unimportant qualifications, 
however unworthy, and irrespective of their fitness to perform the 
purposes of the company, may associate in corporate form. Arti- 
cles of incorporation are perfunctorily executed, and when the fee is 
paid and the articles filed, the corporation is entitled to recognition, 
generally without any discretion to the appropriate public officials 
as to the acceptance of the articles. But the rule is still commonly 
declared to be universal that the exercise of power not reserved in 
the charter exposes the corporation to guo warranto by the Attorney- 
General and a judgment of ouster. 

In considering the application of this principle of forfeiture, for 
the exercise of powers not reserved, to the case of strictly private 
corporations, it should be premised that the discussion can have no 
interest in those jurisdictions where, by statute, it is expressly pro- 
vided that the penalty for a usurpation shall be forfeiture either by or 
without office found. Such provisions become express conditions 
of the grant itself, and exclude all questions of power or expediency. 
It should also be understood that the questions under discussion 
are limited to the cases of strictly private corporations, that is to 
say, commercial corporations that do not even have a guasi public 
character. In other words, it is intended to exclude from consider- 
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ation all corporations created to carry out purposes which concern 
the public at large, and from which purposes the corporation does 
not derive any direct material gain, as well as commercial corpora- 
tions like railway, banking, water, and lighting companies, which, 
though formed for their own gain, have powers, in the proper per- 
formance of which the public at large has a direct actual interest. 
Whatever the rule applicable to these may be, there is a special 
reason in such cases for conceding to the State both the restrictive 
control (scire facias) and the destructive function (go warranto). 

It may also be admitted that even in the cases of these strictly 
private commercial corporations any act done in excess of powers 
granted or any omission of a duty imposed, which affects the public 
at large or offends the spirit of public policy (for other reasons than 
simply because it is an excess of power or omission of duty), or that 
unfits them for the performance of public duties, if such a condition 
be conceivable in the case of such corporations, should give the State 
the right to interfere. As commonly stated, however, the doctrine 
is not so restricted. 

Even in a comparatively recent case,! a very learned judge 
says of corporate grants, in what must have been a very carefully 
considered opinion, that they are always assumed to have been 
made for the public benefit, and that any conduct which destroys 
their normal functions must so far disappoint the purpose of their 
creation as to affect, unfavorably, the public interest. As to this, 
it may be said, however, that in view of the actual circumstances 
under which, as has just been pointed out, charters are now ob- 
tained, it requires a vivid stretch of imagination or the invoking of 
an unusually ingenious legal fiction to make out the presumption 
that franchises are granted for the public benefit in those cases 
where the corporation is organized for gain and for no public pur- 
poses. Certainly the charter is not sought for the public benefit 
in the case of strictly commercial corporations, and if it is granted 
for that purpose it must be admitted that our legislatures omit even 
the simplest safeguards to effectuate that purpose. It is begging 
the whole question proposed to be discussed to say that because a 
usurpation of power is without authority, and because the authority 
granted represents the will of the State, such usurpation affects the 
interests of the public. 

But we undoubtedly have to deal with this popular notion insist- 





1 People v. North River Co., 121 N. Y. 582. 
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ing that even though the power usurped do not involve any moral 
turpitude or malum prohibitum, and even though the act done be 
pursuant to the expressed consent of every stockholder, and with- 
out prejudice to the rights of creditors, the penalty is still involved, 
the power of forfeiture always implied. Recent decisions involv- 
ing the exact question are, of course, rare. When directors, stock- 
holders, and creditors are satisfied, the violation of law is not likely 
to be brought to the attention of the Attorney-General. On the 
other hand, it is to be remembered that in the earlier times, as 
suggested by Brice, this principle was upheld and strictly enforced 
because the needy sovereign wanted funds, and when he failed to 
get them in sufficient quantity from the normal channels, he found 
a ready and never-failing resource in wealthy corporations who 
would not buy their peace, and who could, without much difficulty, 
be convicted of some improper proceeding or other. 

At the same time, it may be confidently stated that there is no 
decision in recent times which, on the precise questions involved 
in it, is authority in support of the power of the State to act in such 
a case, either to restrain the wrongful act or to punish by ouster. 
Dicta to that effect are numerous enough, but concurrently with 
these we find evidences of protest, direct and indirect, against such 
interposition. 

In the first instance, it may be said that the development of the 
doctrine of w/tra vires, in its application to the enforcement of con- 
tracts made in excess of power, shows such a protest. The earlier 
decisions, still adhered to in many jurisdictions and of the most 
respectable authority, hold that no action can be sustained upon 
such a contract or in the face of a prohibitory statute, and that 
there is no estoppel upon the defendant, whether the corporation 
be complaining or defending, against setting up the want of power 
or statutory prohibition. 

‘“* All contracts made by a corporation beyond the scope of those 
powers ” (enumerated in the charter and those fairly incidental) 
‘are unlawful and void, and no action can be maintained on them 
in the courts, and this upon three distinct grounds: the obligation 
of every one contracting with a corporation to take notice of the 
legal limits of its powers; the interest of the stockholders not to 
be subjected to risks which they have never undertaken ; and, 
above all, the interest of the public that the corporation shall not 
transcend the powers conferred upon it by law. .. . A contract 
of a corporation which is w#/tra vires in the proper sense, that is to 
5! 
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say, outside the object of its creation as defined in the law of its 
organization, is not voidable only, but wholly void and of no legal 
effect. The objection to the contract is not merely that the cor- 
poration ought not to have made it, but that it could not make it. 
The contract cannot be ratified by either party, because it could not 
have been authorized by either. No performance on either side 
can give the unlawful contract any validity, or be the foundation of 
any right of action upon it.” } 

It will assist the consideration of this question of w/tra vires to 
bear in mind one distinction, and that is, that there is nothing pecu- 
liar to corporation law about acts in contravention of public policy ; 
that is to say, acts contrary to an express provision of law or con- 
trary to the policy of express law, though not expressly prohibited 
or (otherwise) contrary to good morals. Such acts, when done 
by corporations, are unlawful and void, not because they are out- 
side of the powers reserved by or granted to the particular corpora- 
tion, but because they are unlawful by whomsoever done, whether 
by corporations or individuals. When, however, it is said? that 
public policy is concerned in the restriction of corporations within 
chartered limits, it may be urged that this is dragging this already 
too indefinite and therefore unsatisfactory expression (public 
policy) into an atmosphere too nebulous, even for something so 
essentially vague. The whole purpose of this discussion is to show 
that there is no such public policy involved in the case of non-pub- 
lic corporations. If the mere usurpation of power were against 
public policy in the sense in which this term is usually employed, 
any one participating in or contributing to the act would be wholly 
outside of the pale of the law, and we should not have the courts 
protesting that the plea must not be allowed to prevail when it 
would not advance justice. Certainly no such extenuation is made 
in favor of any other transactions forbidden by the policy of the law. 
As was said in Whitney Arms Co. v. Barlow,? “ When acts of cor- 
porations are spoken of as w/tra vires, it is not intended that they 
are unlawful, or even such as the corporation cannot perform, but 
merely those which are not within the powers conferred,” and 
which, therefore, shareholders can restrain, or for which they can 
call their directors to account, as for a breach of trust. “It seems 
to me far more accurate to say that the inability of such companies 





1 Central Transfer Co. v. Pullman Palace Car Co., 139 U. S. 24. 
2 See opinion of Judge Gray in Leslie v. Lorillard, 110 N. Y. 519. 
3 63 .N. Y. 6r. 
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to make such contracts rests on an original limitation and circum- 
scription of their powers by the law, and for the purposes of their 
incorporation, than that it depends upon some express or implied 
prohibition making acts unlawful which, otherwise, they would 
have had a legal capacity to do.”! 

It is this distinction, showing the irrelevancy of the matter of 
public policy in cases of w/tra vires, that presently leads the courts, 
even though, perhaps, unconsciously in some cases, to qualify the 
general rule as to the enforcement of contracts of corporations made 
beyond their powers. In this way we find the decisions first ex- 
cepting the case of acts which, though within the powers granted, 
are performed for a purpose different from that prescribed by the 
terms of the charter. And as to such acts, it is said that if the 
party with whom the corporation deals does not know the purpose 
of the act, or does not know that it was not done for the purpose 
authorized by the charter, he shall have the same rights as if the 
purpose had been one for which the act was expressly authorized. 
And, in the same way, it is held that acts done by a corporation 
which presuppose the existence of other acts to make them zztra 
vires are presumptive proofs that the latter acts, in fact, existed. 
When all is said, however, this is still giving validity to acts out- 
side of the authority granted. 

We then find a further development of the law arising out of 
the anxiety of courts to sustain agreements made outside of the 
corporate powers, but not in violation of any express statutory or 
charter provision. We are now told that a corporation is no 
longer the artificial being, ‘“ invisible, intangible, and existing only 
in contemplation of law,” — existing, if at all, only for the purposes 
of its creation, and not doing, in fact, what it cannot lawfully do. 
It is discovered that corporations commit torts, which, of course, is 
outside of their powers, that is to say, for which no authority has 
been conferred, but for which, in some way, responsibility must be 
located, punishment provided, and the injured party indemnified. 
Laws, too, are made for the punishment of crimes committed by 
corporations, although, of course, their charters do not authorize 
the commission of crimes. 

Courts are called upon to deal with cases where ultra vires 
contracts are entered into and, as to the party dealing with the 
corporation, performed. The corporation has received certain ben- 





1 Lord Selborne, in Riche v. Ashbury Carriage Co., L. R. 7 H. L. 694. 
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efits, has refused to perform on its part, and when an action is 
brought against it on the contract it pleads the general issue or 
its equivalent in such a case that the attempt to make the contract 
in question failed because of lack of power in the corporation to 
make it. Such a state of things is, after a time, of course, found 
intolerable. As was said by Lord St. Leonards in Hawkes v. 
Eastern Co.,| “In my opinion, nothing can be more indecent 
than for a great company like this to allege, by way of defence, 
that a solemn contract which they have entered into is void on the 
ground of its not being within their powers.” And yet all aboriginal 
notions about corporations precluded any remedy except guo war- 
vanto by the State. The more conservative courts insist, even at 
this late date, that the contract is void and unenforceable, but work 
out the money had and received or guantum merutt fiction so that 
justice may be done. In so doing, however, they recognize, as the 
true distinction in principle to be observed, that, if there be no 
wrong done to the public at large, the corporation must pay for 
what it has received ; but that if there has been a so-called moral 
offence against the public, the inequitable advantage retained by 
the corporation in that relief is refused to the party who has 
dealt with it, unfortunate as such a condition may be, must yield 
to the higher consideration, and the public welfare must be vin- 
dicated as the supreme law. The State must hang the criminal 
even though the citizen lose his remedy; the lesser wrong must go 
unpunished that a public example may be made of the greater or 
more important wrong. ‘‘ The courts, while refusing to maintain 
any action upon the unlawful contract, have always striven to do 
justice between the parties, so far as could be done consistently 
with adherence to law, in permitting property or money parted 
with on the faith of the unlawful contract to be recovered back 
or compensation to be made for it. In such case, however, the 
action is not maintained upon the unlawful contract, nor according 
to its terms; but on an implied contract of the defendant to 
return or, failing to do that, to make compensation for property or 
money which it has no right to retain. To maintain such an action 
is not to affirm, but to disaffirm, the unlawful contract.” ? 

The next step was inevitable. The wrong of the corporation in 
making the contract in excess of its powers is no greater than 





1 1 De G., M. & G. 760. 
2 Central Transport Co. v. Pullman Palace Car Co., supra. 
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that of the party with whom it deals, so far as he knows or is able 
to discover by a reference to the charter that the contract was 
unauthorized. “The doctrine of «/tra vires,” says the Supreme 
Court of the United States, “when invoked for or against a 
corporation, should not be allowed to prevail where it would defeat 
the ends of justice or work a legal wrong.”! “The plea of 
ultra vires should not, as a general rule, prevail whether interposed 
for or against a corporation when it would not advance justice, 
but, on the contrary, would accomplish a legal wrong.” 2 And there 
is abundant authority to the effect that the ends of justice would 
be defeated by allowing the party contracting with a corporation 
outside of its powers to retain any advantage from the contract 
without compensation. The courts differ as to whether or not 
it is the contract or the fictitious obligation that should be sued 
upon to work out these ends of justice, but the ultimate result 
sought to be attained is always compensation for the precise 
advantage received. It is a corollary to this doctrine that so 
long as the contract remains wholly executory on both sides, that 
is, where nothing has been done to call for compensation, no rights 
can be predicated upon the agreement ; and that when it is wholly 
performed on both sides, the rights acquired thereunder shall not 
be disturbed. 

But throughout the entire field of decisions covering the 
transactions of corporations involving the usurpation of power 
there is recognized, as determining the minimum of power on the 
part of courts to regulate these transactions, the matter of the 
public interest. If the act be ma/um in se, it is because of some 
standard of public morality established by the Church, by the 
Legislature, or generally by the state of civilization of the 
particular community in which the question is raised. If no public 
interest be affronted or the public conscience be not shocked, if 
the directors consent and no stockholder seasonably interfere, the 
usurpation may lay the foundation of rights which courts will 
recognize and enforce. But if all stockholders consent, either by 
preliminary approval, or by ratification, or by acquiescence, and 
no public interest be directly involved, why should not such acts 
be tested by precisely the same principles as those applicable to 
the acts of natural persons? After all, the strictly private corpo- 





1 Ohio Company v. McCarthy, 96 U. S. 258. 
2 Whitney Arms Company v. Barlow, 63 N. Y. 61. 
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ration with which, as distinguished from the public and semi-public 
corporations, we are alone occupying ourselves, is nothing but a 
combination of individuals, made for the purpose of conveniently 
combining capital, with perhaps a limited risk, and otherwise no 
different from an ordinary copartnership, except that it is protected 
against dissolution by the death of a member. Why, then, should 
it be governed by a system of rules different in any particular from 
those that apply to the cases of ordinary copartnerships? The 
fact that the liability of stockholders may be limited is no reason 
for a different standard of obligation because credit is given to 
corporations with a perfect understanding of this limitation, and 
because the same limitation is permitted and expressly provided 
for in the case of special partnerships. Of course it is proper to 
say that so far as a copartnership has power to restrict the scope 
of its business by the terms of the partnership articles, so similarly 
it is to be said that as between the stockholders themselves, or the 
stockholders and the corporation, no corporation should engage in 
any enterprise not contemplated by the corporate charter, if for no 
better or other reason than that it is right to assume that the 
stockholder would not have joined the venture if it had not been 
for the character of the charter ; that is to say, if it had provided 
for purposes other than it enumerates, An investor might be 
willing to engage in a mercantile enterprise of one kind where he 
might be unwilling to invest his moneys if he were not certain 
that they could not be diverted to a business of an entirely different 
kind. Shares in the stock of a land company involve a totally 
different kind of risk from those of a manufacturing or trading 
company. And similarly it might be said that the creditor had 
some status to restrain the unauthorized act on the theory that 
credit was given with knowledge of the purposes of the corpora- 
tion, and his judgment of its ability to meet obligations based 
upon such purposes. But where the stockholder and creditor are 
satisfied, or do not complain, why should not the contract of the 
land company, made with reference to the business of manufactur- 
ing and merchandising, be enforceable for all purposes just like the 
contracts of a partnership for the purchase of real estate, sanctioned 
by all the partners, even though the partnership articles expressly 
prohibit such an investment of the partnership funds? ‘A cor- 
poration is not an agent of the State or, in any strict sense, of 
the stockholders ; but it derives its powers from the State, and it 
may transcend those powers for purposes which, in themselves 
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considered, involve no public wrong. Contracts so made may be 
defective in point of authority, and may contemplate a private 
wrong to the shareholders; but they are not illegal, because they 
violate no public interest or policy. . . . There is no statute or rule 
of the common law by which they become public offences.” ! 

I apprehend, therefore, that this doctrine of w#/tra vires, so far 
as applied to strictly private enterprises, except in cases where the 
public interest is directly affected, and affected injuriously, and in 
the case of the malum prohibitum or malum in se, which has 
nothing about it peculiarly applicable to the case of corporation 
law, and except as objected to by the stockholders themselves, 
has no place in the law, and that it is an anachronism, developed 
at a period when conditions were wholly different, charters a 
special privilege with the de/ectio personarum, and born chiefly of 
the cupidity of rulers who found in the dissolution of corporations 
and their punishment for usurpation of powers a means for en- 
riching their own needy purses. If the reason for the rule be 
obsolete, the rule itself should go; not alone from our decisions, 
but from the few statutes which make the usurpation the malum 
prohibitum. The State has no interest in such transgressions by 
such corporations. It is not surprising, therefore, to find the latest 
commentator on the subject speak of a “ new and growing doc- 
trine,” according to which the question of usurpation of powers is 
one which cannot be raised between the corporation and a private 
party, or between private parties, but only by the State in a direct 
proceeding for punishment or forfeiture.” The learned author 
implies his protest in the caution that this principle, if allowed 
to prevail, will practically obliterate “the so-called doctrine of 
ultra vires.” 

This brings us, then, directly to the question of the propriety or 
right of proceedings on the part of the State, either by scire factas 
to restrain the assumption of rights, or by guo warranto to forfeit 
the charter. Both proceedings may be considered together, because 
both involve the same principle. If it be right for the State of its 
own motion, with no direct interest in the matter, to destroy the 
corporation guilty of a legal wrong, it is proper for it to seasonably 
interpose to prevent the consummation of the wrong. And if the 
State cannot destroy the corporation because upon no sound, legal 





1 Comstock, J., in Bissell v. Michigan Southern Co., 22 N. Y. 258. 
2 Thompson on Corporations, § 6033. 
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principle can any wrong be said to have been done to it, then the 
State has no justification to interfere at all, either by restraining or 
by punishing. 

It may be admitted that in no case has it yet been directly 
decided that, even under the supposed circumstances, the State 
has not the power in question ; although Judge Spencer, in so old 
a case even as People v. Utica Ins. Co.,! says that “many cases 
might be cited in which informations in the nature of guo warranto 
have been refused, where the right exercised was one of a private 
nature to the injury, only, of some individual. In the present 
case the right claimed by the defendants is in the nature of a 
public trust; they claim, as a corporation, the right of issuing 
notes,” etc. But it appears to be equally true that no recent case 
can be found where the right under such conditions was sustained. 
In explanation of this, it may very properly be urged that as a 
practical question the State is not to be expected to assert its so- 
called sovereignty in cases of a purely private nature where no 
public interest is concerned. But the words of distinguished 
judges and learned commentators, with however little authority 
they may be speaking, are significant as to the soundness of the 
objection and the tendency of the courts. 

We have seen how the doctrine of w/tra vires, irrespective of 
the question of State interference, has developed or rather disin- 
tegrated. Of the original doctrine, that every act done outside 
of the powers expressly reserved or reasonably implied is of no 
effect whatever, there is nothing left except that the stockholder, 
and perhaps the creditor, by objecting in time can prevent the act, 
and that to the extent that an agreement has not been carried out 
it cannot be enforced except (no public interest being affected) 
to the extent that may be necessary to do justice between the 
parties. Indeed, it is not even certain that this much is left from 
the old rule, for we find the New York Court of Appeals? now hold- 
ing that a corporation can, with the consent of its stockholders, 
usurp the power of executing accommodation paper from which 
the corporation receives no benefit. The court says, in effect, 
that it was no one’s business, not even that of the corporation, so 
long as the stockholders, the beneficial owners of the property, by 
their conduct ratified the act. Out of this disintegration it is 
believed is springing the doctrine of non-interference on the part 
of the State. 





* Martin v. Niagara Falls Co., 122 N. Y. 165. 
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Little over fifty years ago the Supreme Court of the United 
States,! speaking through Justice Story, said, that a corporation, 
by the very nature of its political existence, is subject to a forfeit- 
ure of its corporate franchises for wilful mis-user or non-user. 
And in an earlier case? the same court declared this right of for- 
feiture to be the common law of the land and a tacit condition an- 
nexed to the creation of every private corporation. In one of the 
best considered of all the leading cases on corporation law, it is 
said that even where the agreement, though w/tra vires, is so free 
from offence against express law or public morals that, being partly 
executed by plaintiff, it would be enforced, the State might still 
annul the charter. ‘ Did the question now made arise upon an 
application of the stockholders and incorporators to restrain the 
corporate agents from applying the corporate funds to purposes 
foreign to the corporation . . . or on proceedings by the sovereign 
power to annul the charter ... the rules of decision would be 
different from those which must prevail in the present action.” 
And yet in that case the corporation had not a single public 
aspect, nor did the acts complained of directly affect a single public 
interest. 

The limitations under discussion begin to be considered in con- 
nection with State proceedings against guasi-public corporations. 
‘“‘To establish it as a principle that no information can be granted 
in cases of what the counsel call private corporations might lead 
to very serious consequences.” * But the serious character of the 
consequences is not made very plainly to appear. There is noth- 
ing but the matter of determining what is a private corporation. 
In Attorney-General v. Petersburg R. R. Co.,> Ruffin, C. J., says 
that with respect to the interest of the public in the performance 
of duties implied from the nature of the franchise granted “ we 
should be inclined to allow that only such acts or omissions would 
be destructive of the charter as concern matters which are of the 
essence of the contract between the State and the corporation; ” 
but that when the charter imposes a duty to be performed, “ not 
merely to the citizen but to the sovereign itself,” forfeiture may 
be adjudged. 





1 Mumma v. Potomac Co., 8 Pet. 287. 

2 Terrett v. Taylor, 9 Cranch, 43. 

8 Whitney Arms Co. z. Barlow, 63 N. Y. 61. 

4 Tilghman, C. J., in Com. v. Arrison, 15 S. & R. 127. 
5 6 Ired. L. 456. 
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Instead of the inevitable penalty, that is to say, instead of being 
a question of the arbitrary power of the State, it begins to be said 
that the wrong itself must be so grave as to require the applica- 
tion of the severe remedy by judgment of forfeiture, and that 
courts may exercise their discretion in deciding whether or not a cor- 
poration ought to be dissolved for doing unauthorized acts. This 
consideration should be invoked to cover the cases of the corpora- 
tions already referred to,? as not strictly public, in that they are 
not organized exclusively for the public welfare, but which, while 
organized for commercial purposes and for their own emolument, 
still exercise powers in which, by their very nature, the public has 
not only a potential but an actual and necessary interest. These 
are the commercial corporations which are organized, and gener- 
ally obliged, to serve the public at large. In those cases in which 
the public interests are involved with private, the courts must 
exercise this so-called discretion in favor of the public interests. 
The powers exercised by such corporations, being public uses, are 
generally accompanied by the right to exercise the State’s privi- 
lege of eminent domain, by which property is forcibly taken from 
its owners, and there is secured to such corporations a species of 
special privilege or monopoly which, in turn, subjects them toa 
special supervision or control to prevent an abuse of this high 
prerogative. As to such, “the power both of determination and 
enforcement is necessarily vested in State authority.” ® 

This concession of discretion to the courts opens wide the door 
for the contention that has been urged. The power is no longer 
hard and fast; the wrong must be grave, and the courts may 
exercise their discretion. Can it be fairly said that the wrong is 
so grave against the public, appearing as complainant in the pro- 
ceeding by their Attorney-General, when the public is not 
affected at all by the usurpation, and no direct injury has been 
done to the community at large, unless it be the unsubstantial 
one of the affront to its majesty by the violation of a duty which 
exists, if at all, only by fiction of law? “ The State,” says Justice 
Matthews, in N. O. Co. v. Ellerman,‘ “has a legal interest in pre- 
venting the usurpation and perversion of its franchises because it 





1 See cases cited in Morawetz on Corporations, § 1028; Clark on Corporations, 
Dp. 237. 

* See Miners Ditch Co. v. Zellerbach, 37 Cal. 543. 

8 Railroad Commrs. v. Portland Co., 63 Me. 269. 
# 105 U.S. 166. 
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is a trustee of its powers for uses strictly public.” Then may it not 
be said conversely that if the power usurped be a strictly private 
use, and not a public one at all, that the usurpation or perversion is 
only a private and not a public wrong, if any, and therefore no 
concern of the public or the State? 

In Bissell v. Mich. So. Co.,! Selden, J., says that there is neither 
occasion for nor propriety in a resort to proceedings by guo war- 
vanto for any mere private purpose, and that nothing is hazarded 
in saying that such is not the nature of this proceeding. While 
this assertion is made for the purpose of declaring the doctrine 
that every assumption of corporate power is a wrong done to the 
public, the form of the assertion is significant at this early stage. 
The learned judge may be wrong in calling every usurpation a 
public offence, and right in restricting the office of guvo warranto 
to the protection of public interests. He certainly is sound in 
pointing out, as he does, how ample for the protection of share- 
holders or other private interests are the ordinary equitable 
remedies. 

Brice in his admirable work on Ultra Vires, in enumerating 
the instances in which the Attorney-General may sue, and after 
saying that he may, when a corporation has been created to carry 
out public objects and is doing acts prejudicial to such objects, or 
when it holds property for public purposes and is committing a 
breach of the trust involved, or when it is doing acts generally 
detrimental to the public welfare or hostile to public policies, adds: 
“Whether the cases can be considered to have laid down the prin- 
ciple that, wherever a corporation commits an w/tra vires act, the 
Attorney-General may interfere, is perhaps doubtful. . . . It is, 
therefore, submitted that the wrongful act or misuse of powers to 
justify the interference of the Attorney-General must, in addition, 
concern the public.” But he admits that there are “ decisions, 
or at least dicta,” which lend countenance to the right of the 
Attorney-General to proceed, even though no definite injury is 
shown or likely to be done to the public. 

Cook in his work on Stockholders? says that the theory that 
corporations have no powers outside of the charter is no longer 
“strictly applied” to private corporations. ‘A private corpora- 
tion may exercise many extraordinary powers, provided all of the 
stockholders assent and none of its creditors are injured. There 
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is no one to complain except the State, and the-business being 
entirely private, the State does not interfere.” That is perhaps 
not the same thing as saying that the State cannot interfere. The 
author cites no authority for this statement except Kent v. Quick- 
silver Mining Co.,! where Judge Folger says odzter, that a corpo- 
ration may do acts not illegal per se or malum prohibitum (which 
we have seen to mean expressly prohibited), though there is want 
of power todo them. “They may be made good by the assent of 
stockholders so that strangers to the stockholders, dealing in good 
faith with the corporation, will be protected in a reliance upon 
those acts.” It was probably not meant that stockholders could 
confer powers not conferred by the charter, but that, by express 
assent, ratification, or laches, they could estop the corporation from 
asserting any lack of power. It is significant to note the further 
words of the court in speaking of the usurpation. ‘ That was not 
a public evil: it was a wrong that affected private persons only, 
and one which they might assent to.” 

Thompson on Corporations, who writes of the present time, 
says” that the State will not interfere where no public question is 
involved. “In short, if the unauthorized acts affect merely the 
stockholders and creditors, and they have adequate legal or equi- 
table remedies, the State will not interfere.” It is to be noted 
that the learned author, like Cook (supra), does not say “ cannot,” 
but ‘will not,” and he may be speaking of the practice of Attor- 
neys-General rather than their powers. He might probably have 
gone so far as to say that when, zz such cases, the power to enforce 
forfeiture is not expressly conferred by statute, the power does 
not exist. 

Judge Putnam, in Oliver v. Gilmore,’ in speaking of the non- 
user of powers, says that a corporation “instituted for private 
trading or manufacturing purposes and owing no special duty 
to the public, can ordinarily limit or entirely omit the exercise of 
its corporate powers, and is no more held than an individual to 
proceed at a pecuniary loss with its intended operations.” This 
might be said to be coquetting with the “new and growing doc- 
trine,” although there is a substantial distinction between non- 
user and mis-user even in the case of private operations. 

In People v. North River Co., supra, where ouster was ad- 
judged, Judge Finch points out the very essence of the decision 
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when he says that, “to justify forfeiture of corporate existence, 
the State, as prosecutor, must show, on the part of the corpora- 
tion accused, some sin against the law of its being which has pro- 
duced or tends to produce injury to the public. The transgression 
must be such as to harm or menace the public generally, for the 
State does not concern itself with the quarrels of private litigants. 
It furnishes for them courts and remedies, but intervenes as a 
party only where some public interest requires its action.” ? 
Finally, may it not be said that in the case of those commercial 
corporations which, in everything but form, are substantially ordi- 
nary trading partnerships, with power of succession, no one should 
be heard to complain of usurpation but creditors who are injured, 
or stockholders; that whether these complain or not, the State 
should not interfere, because in fact only private and not public 
interests are affected; that at least this should be so where 
charters are granted under general laws that would have permitted 
the power, that has been usurped, to have been originally reserved, 
if such had been the pleasure of the incorporators ; and that, 
finally, the State should not be said to have a power which, if it 
did exist, should not be exercised. The purpose of this super- 
ficial discussion has not been so much to state the law as to antici- 
pate its future; but it may, perhaps, be fairly said that enough 
has been pointed out from the books themselves to justify the 
prophecy. Jesse W. Lilienthal. 





1 State v. Minnesota Co., 40 Minn. 213, acc. “ Acts u/tra vires are not necessarily 
a mis-user of franchises such as will warrant their forfeiture.” And in Leslie v. 
Lorillard, supra, it was said that when corporations “act in excess of their powers, 
the question will be, is the act prohibited as prejudicial to some public interest, or is it 
an act not unlawful in that sense, but prejudicial to the stockholder.” 
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A RETRACTION. 


N the last volume of this magazine! I undertook to review a 

legal theory thus enounced by Prof. William A. Keener in a 
recent treatise: ‘‘ No one shall be allowed to enrich himself un- 
justly at the expense of another.” 2 Among the criticisms which 
I urged is one which, if true, is very vital, to the effect that the 
principle as defined contains within itself a logical fallacy, and 
here follows the substance of my argument :— 

The proposition is exactly reproduced in meaning if it be cast 
into this form: The unjust enrichment of one at the expense of 
another is illegal. Now “it is generally conceded, and it is un- 
doubtedly true, that the forum of the law is not of equal jurisdic- 
tion with the forum of the conscience, and that some acts may be 
ethically unjust which are yet permissible in law. Unjust acts 
may be therefore unjust and legal, or unjust and illegal. This dif- 
ference may be indicated in our proposition, which will then take 
on either of these two forms : — . 

“1, The unjust and /ega/ enrichment of one at the expense of 
another is illegal. 

“2. The unjust and z//ega/ enrichment of one at the expense 
of another is illegal.” ® Of these two propositions, the first is false 
in that it is a contradiction in terms; and the second is true, but 
useless in that it is a mere identity in terms. 

Perhaps some rash opponent, on a sunny day when his courage 
is high, may answer, “ True it is that some unjust acts may be legal 
and some illegal, but the only conclusion, with reference to the 
doctrine of unjust enrichment, that can rightly be drawn from the 
admission is that, so far as such unjust acts are acts of unjust enrich- 
ment, the doctrine is not true. It is an incorrect conclusion that 
the doctrine is itself logically defective. The difficulty is that you 
are not justified in the procedure which you have adopted, dividing, 
that is to say, acts of unjust enrichment into two classes, and then 
characterizing them in the subject by an adjective which Professor 
Keener had already reserved for, and retained in, the predicate. 
There can be no identity and no contradiction in one sentence 
unless the same adjective appears on both sides of the copula, with 
or without a negative attached. Such was not the case in Professor 





1 10 HARVARD LAW REVIEW, 209, 479. 2 Keener on Quasi-Contracts, 16. 
3 10 HARVARD LAW REVIEW, 223. 








oa 


Bis aie 








A RETRACTION. 403 


Keener’s original proposition, and such is not the case in your 
two derivative propositions, save and except as you have yourself 
made it so without his consent, so that the essence of what you did 
is to put words into his mouth which he did not use. Any propo- 
sition may be reduced to absurdity by that process. So simple a 
sentence as this, A// men must die, may be thus converted into 
All mortal men must die, and so converted becomes a useless 
proposition, of course; but the process of conversion is itself illicit 
and in no wise affects the validity, logical or otherwise, of the 
original sentence. Consequently you were really guilty of the 
serious offence of first setting up a straw man, then knocking him 
down, and finally proclaiming that you thereby conquered a valiant 
and substantial foe.” ! 

Alas, the criticism is only too true and too conclusive! It de- 
stroys my argument, and demolishes the whole superstructure 
thereon erected. I did set up a man of straw, and my apparent 
victory is mere emptiness. Whether the defeat of the real foe can 
be ultimately accomplished or not is another question, not now 
material. Suffice it for the present that my arguments have not 
yet brought it about. 

In a realm where only truth is valued, —and the pages of this 
REVIEW are such a realm, — no mercy should be granted to error, 
especially when it takes the form of a criticism so fundamental, so 
elaborately urged, and so erroneous as was mine. A false argu- 
ment leaves only one course open to him who would be a fair- 
minded critic, and that course I gladly follow. I admit my error, 
I retract, I tender a sincere apology to Professor Keener and to 
all others concerned, I resolve that it shall never with my consent 
occur again, and I make the retraction and apology as nearly as 
may be as public as the error. If anything more can be rightfully 
demanded, I trust to have grace to fulfil the obligation. 

Everett V. Abbot. 


New York, December 17, 1897. 





1 This criticism is by no means, either in substance or in form, the criticism advanced 
by Mr. Hand in a recent number of the REVIEW. See his article, Restitution or Un- 
just Enrichment, Vol. XI. p. 249. Mr. Hand’s article proceeds throughout upon cer- 
tain fundamental misconceptions of my meaning, both in what I have to say about the 
doctrine of unjust enrichment and in what I have to say in the establishment and de- 
fence of the theory of restitution. To only one of the points which he makes can I 
allow any validity, and that by its own terms does not involve any matter of substance. 


- I am informed, however, that, in the interests of the REVIEW, the editors feel it their 


duty to close that discussion for the present, and I may not now amplify my defence. 
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Mr. Justice McKenna. — With the appointment and ratification by 
the Senate of Joseph McKenna as Justice of the Supreme Court of the 
United States to fill the place of Justice Field, resigned, the name of 
another Californian is added to the rolls of our highest tribunal. Justice 
McKenna’s career and judicial character, now regarded with so much 
interest, are not entirely familiar to the legal profession in the East. He 
was educated and obtained his early legal training in California, where 
he first held public office as county district attorney. He then served in 
the legislature of that State; and was elected member of Congress for four 
successive terms till 1892, when he resigned to accept the appointment of 
United States Circuit Judge for California. This position he held till 
he became Attorney-General, only a few months previous to his present 
appointment. Although some of his judicial decisions have been very 
unfavorably criticised, Justice McKenna has always conducted himself 
impartially and for the best interests of his office. The unusual opposi- 
tion to his appointment to the Supreme Bench may have been due, in 
part, to political and religious prejudice ; but opposition and prejudice 
are now silenced, and the nation wishes Justice McKenna a long, suc- 
cessful, and useful career. He steps to a post of importance and honor, 
—one of the highest the nation can confer. 





THE SELDEN Society.— The programme of the Selden Society, as 
given out in a communication from its Secretary and Treasurer for the 
United States, Mr. Richard W. Hale, in “The Nation” of November 25th 
of last year, is of much interest to historical students of law, and in a 
lesser degree to lawyers generally. The volume for 1898 consists of ex- 
tracts from the Records of the Court of Requests, and is edited by Mr.. 
J. S. Leadam. This is the first time the history of this court, from its be- 
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ginning under Henry VII. to its extinction under Elizabeth and James I., 
on the ground that it was unconstitutional, has been written. The vol- 
ume, consequently, must add substantially to our knowledge of sixteenth- 
century law. ‘The recorded endeavors of this court to administer equity, 
and to remedy some of the more obvious deficiencies of the old common 
law, are sure to be found especially instructive. 

For 1899 Mr. G. I. Turner is preparing a volume which will contain 
copious extracts from the rolls of the Forest Courts. The workings of 
the severe and complicated Forest Law, fashioned in the interest of the 
medizval hunting kings, has hitherto been insufficiently explained, and 
Mr. Turner’s book will throw light on an important and interesting sub- 
ject. The Society also contemplates a volume of extracts from the records 
of the exchequer of the Jews. Its most noteworthy plan, however, is to 
mark the year 1900 by the experiment of placing in the hands of sub- 
scribers a portion of the Year Books. ‘The scheme at present is to issue 
every other year a volume of the Year Books, which will thus alternate 
with volumes derived from other sources. It is proposed to begin at the 
earliest possible period, namely, with a new edition of the Year Books of 
Edward II., and to continue in regular order, but without trespassing on 
the field that Mr. Pike, in his editions of those Year Books of Edward III. 
not previously printed, is making his own. The text is to be based on 
the best manuscripts, and is to be accompanied by an English trans- 
lation, and references to the plea rolls. ‘The work is to be intrusted 
to Mr. F. W. Maitland and Mr. Turner. The success of the project, 
it is said, will depend largely on the opinion that is entertained of it 
in America; and if sufficient subscribers are attracted, it is proposed to 
accelerate the process of publication. Certainly, the Selden Society 
should not lack support in its effort to set before English and American 
readers, in a creditable and intelligible form, “the most distinctive mon- 
uments of the common law.” 





ALLEN v. FLoop. — The long-expected decision of the House of 
Lords in the case of Allen v. Flood has been received in this country as 
well as in England with a degree of interest that it undoubtedly deserves. 
The case has been recently discussed in so many publications that it is 
perhaps unnecessary to recapitulate the facts. The point decided appears 
to be (so far as can be ascertained from: the partial report in 4 Times L. 
R. 125) that an action will not lie against an individual defendant for 
causing the discharge of the plaintiff by the latter’s employer, if the 
defendant has not committed, or caused to be committed, any act which 
would be of itself unlawful, without regard to the motive with which it 
might have been done. Apart from the great practical importance of the 
decision as a precedent in the numerous cases now arising with regard 
to trades unions, the reasoning of the majority in the House of Lords 
is of extraordinary interest as affecting the fundamental theory of the 
law of torts. 

There is a view, more or less clearly set forth in the opinions of many . 
judges and the writings of many legal authors, in both England and this 
country, that when a plaintiff has proved that the defendant has inten- 
tionally caused him to suffer pecuniary damage, he has shown a good 
cause of action, unless the defendant shows some ground of justification. 
A broad general privilege of every person to conduct his affairs as he 
chooses, and in particular to manage his business in whatever way seems 
53 
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most profitable, is considered to furnish sufficient justification in almost 
all cases where the defendant has not made use of fraud, violence, or 
other means conceded to be illegal apart from the motives by which it may 
be directed. Where the question of the defendant’s responsibility for his 
acts has been approached in this manner, however, it has almost always 
been declared, either by implication or by direct words, that this justifica- 
tion would not extend to cases where mere personal spite, or other wholly 
improper considerations, furnished the sole or predominant motives for 
the defendant’s act. The presence of this gap in the whole range of 
acts of intentional infliction of damage, between the class of acts which 
are unlawful without regard to motive and those which are, in point of law, 
wholly justifiable and lawful, is what gives practical importance to this 
whole view of the theory of the law of torts. That there was such a gap, 


was expressly stated, not only by the Court of Appeal in the case under - 


discussion, /lood v. Jackson, [1895] 2 Q. B. 21, and in Zemperton v. 
Russell, [1893] 1 Q. B. 715, but also by several of the judges and law 
lords in Mogul Steamship Co. v. McGregor, 23 Q. B. Div. 598, [1892] 
App. Cas. 25, where the decision upon the facts of the case was in favor 
of the defendant. And the existence of such a gap has been assumed, 
if not expressly asserted, in a great number of American cases, extending 
from Walker v. Cronin, 107 Mass. 555, to the very recent case of Oxley 
Stave Co. v. Hoskins (see 56 Alb. Law Jour. 400). . 

Now the decision in A//en v. Hood seems to cut in back of the whole 
modern theory just stated, and render all discussion of what constitutes 
justification or privilege, outside of the cases of recognized affirmative 
defences, of little practical value. ‘The majority distinctly lay down the 
proposition that an act which is not in itself unlawful apart from the 
motive of the person doing it, as falling within some of the ancient 
and tolerably well-defined classes of wrongful acts, cannot render a 
man liable to an action at law, however bad the motives on which he 
may have acted, and however serious the loss he may succeed in inflict- 
ing upon others. ‘The existence of the gap above referred to, which 
admits of some acts being considered tortious on account of the bad 
motive accompanying them, is altogether denied. It may be maintained, 
of course, that this amounts to saying that the privilege of doing as one 
chooses sweeps back to the boundaries of fraud and violence. ‘The 
court, however, do not so treat the question ; they do not go into any 
question of justification, because they recognize no prima facie wrong. 

That this doctrine of Aden v. Flood is simple, convenient in practice, 
and in accord with a conservative view of the ‘spirit of the common law, 
seems almost undeniable. Though many will argue that it impairs the 
invaluable elasticity of the common law, and will keep out of the courts 
many cases in which the conditions of modern society demand judicial 
interference even though such interference may in some respects appear 
difficult and dangerous. 

Radical as is the decision in Allen v. Flood, it leaves a loophole 
through which the doctrine that unjustifiable motives can be the deter- 
mining element in a tort might, even in England, come back into the law. 
In that case there was no combination of several defendants to commit 
the acts complained of. It is expressly recognized, in at least two opin- 
ions, that the presence of an element of-conspiracy might make a very 
material difference. If such an element can, as a matter of law, make 
that illegal which would not be illegal without it, all the questions as to 
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“malice” and unjustifiable motives can come before the courts in the 
same form as before, whenever there are several defendants. In England 
it appears to be likely that conspiracy will not be held to furnish a cause 
of action in any case where an action would not lie against a single de- 
fendant according to the doctrine of A//en v. Flood ; to that effect, at any 
rate, is a decision in a court of the first instance, Huétley v. Simmons, 
14 Times L. R. 150, following immediately after the announcement of 
the decision in the House of Lords. In this country there have been so 
many decisions holding defendants liable for what the courts consider 
malicious interference with the plaintiff's business, that it seems probable 
that the judges will pay little respect to Aden vy. Flood, beyond distin- 
guishing it as without the element of conspiracy which has been present 
in all the American cases, and hereafter giving more attention to this last 
point. The most satisfactory method of dealing with this whole subject, 
it may be suggested, is that now likely to be adopted in England, by 
simply making the more objectionable forms of boycotting criminal 
offences, and giving up all attempts to stretch the law of torts to cover 
cases lying outside of the clearly recognized classes of actionable wrongs. 





THE ANNULMENT OF A LOTTERY FRANCHISE. — Under authority con- 
ferred by acts of the Kentucky Legislature, the city of Frankfort, by 
written agreement, sold to one Stewart a lottery scheme devised by that 
municipality. One Douglas afterward acquired Stewart’s right. Later, 
the Kentucky Legislature repealed the charter of the Frankfort lottery, 
and in the new Constitution of the State all lotteries were forbidden and 
all lottery privileges and charters previously granted were revoked. It 
was held by the Supreme Court of the United States that this constitu- 
tional provision, as applied to Douglas’s claim of a lottery privilege, was 
not repugnant to that clause of the Constitution of the United States 
providing that no State shall pass laws impairing the obligation of con- 
tracts. In this case, Douglas v. Kentucky, 18 Sup. Ct. Rep. 119, Mr. Jus- 
tice Harlan thus states the position of the court: “. . . we hold that 
a lottery grant is not, in any sense, a contract within the meaning of the 
Constitution of the United States, but is simply a gratuity and license 
which the State, under its police powers, and for the protection of the 
public morals, may at any time revoke, and forbid the further conduct of 
the lottery ; and that no right acquired during the life of the grant, on 
the faith of or by agreement with the grantee, can be exercised after the 
revocation of such grant and the forbidding of the lottery, if its exercise 
involves a continuance of the lottery as originally authorized.” 

This decision, which follows the well-known case of Stone v. Mississippi, 
tor U.S. 814, clearly illustrates the present tendency of the courts to 
restrict within as narrow limits as possible the doctrine of Dartmouth 
College v. Woodward, 4 Wheat. 518. Surely in many respects this ten- 
dency is gratifying. In this very matter of lotteries alone, were it the law 
that a lottery grant is a contract which the State has no power to revoke, 
not only would the moral consequences be harmful to society, but there 
would also result a most serious weakening of governmental authority. In 
these lottery cases, indeed, there is involved a broad and fundamental 
question as to the true scope of legislative power. Unquestionably the 
so-called “ police power” is a proper exercise of the legislative function ; 
but the great difficulty has been to fix upon its true limits. Whatever be 
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those limits as to other matters, and whether or not Dartmouth College v. 
Woodward was decided correctly, it is certainly in accordance with sound 
legal principles to hold that the Legislature has no right to barter away 
its power to establish such rules as may be reasonably necessary from 
time to time for the protection of the public morals against the evils of 
lotteries. As was remarked by Mr. Chief Justice Waite, in Stone v. AZis- 
sissippi, supra, referring to lotteries: “Certainly the right to suppress 
them is governmental, to be exercised at all times by those in power at 
their discretion. Any one, therefore, who accepts a lottery charter does 
so with the implied understanding that the people, in their sovereign 
capacity and through their properly constituted agencies, may resume it 
at any time when the public good shall require, whether it be paid for or 
not. He has in legal effect nothing more than a license. . . .” 





A New TRIAL FoR BRAM. — The Supreme Court of the United States 
has granted a new trial to Bram, first mate of the barkentine “ Herbert 
Fuller,” who was convicted a year ago of the murder of Captain Nash on 
the high seas. Bram v. United States, 18 Sup. Ct. Rep. 183. It will be 
remembered that after the murder the vessel put into the port of Halifax. 
Bram was taken into custody immediately upon landing, and was soon 
afterwards sent for by a police detective. At the detective’s office he was 
stripped and searched; and in the course of the search a conversation 
took place which the detective described at the trial as follows : — 

“When Mr. Bram came into my office I said to him, ‘Bram, we are 
trying to unravel this horrible mystery.’ I said, ‘ Your position is rather 
an awkward one. I have had Brown in this office, and he made a state- 
ment that he saw you do the murder.’ He said, ‘ He could not have seen 
me. Where was he?’ I said, ‘ He states he was at the wheel.’ ‘ Well,’ 
he said, ‘he could not see me from there.’ I said, ‘ Now, look here, 
Bram, I am satisfied that you killed the Captain from all I have heard 
from Mr. Brown. But,’ I said, ‘some of us here think you could not 
have done all that crime alone. If you had an accomplice you should 
say so, and not have the blame of this horrible crime on your own shoul- 
ders.’ He said, ‘ Well, I think, and many others on board the ship think, 
that Brown is the murderer ; but I don’t know anything about it.’ ” 

The detective stated at the trial that no influence on his part was ex- 
erted to persuade Bram one way or the other. His testimony as to 
Bram’s answers was admitted ; and because of its admission the Supreme 
Court has ordered a new trial. 

A defendant is protected from having his own statements produced 
against him when they were induced by duress or promise of favor as 
touching the case on the part of one having authority in that respect ; 
and the question to be considered is whether in the present case this 
rule can be applied. No threat or promise of favor was directly expressed 
by the detective’s words. The only remark to which such a meaning 
could have been attributed was, “If you had an accomplice you should 
say so, and not have the blame of this horrible crime on your own shoul- 
ders.” ‘These words, however, are addressed merely to the moral sense ; 
they offer no advantage, except perhaps a moral one. They make no 
threat ; and they could hardly have been thought to do so even by the 
courts which decided the extreme cases early in this century. ex v. 
Thornton, 1 Moo. C. C. 27. 
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The majority of the court, however, conceding that the strict meaning 
of the detective’s words was neither to threaten nor to promise, finds in 
the circumstances of the case enough to warrant the conclusion that Bram 
was unduly influenced. While it may be presumptuous to dispute the 
correctness of this view, it seems that a reasonable interpretation of 
the facts might lead to a different conclusion. Nothing in the sur- 
rounding circumstances can be believed to have amounted to duress. 
No contention is made that Bram thought himself bound under penalty 
to speak ; his position was such that he would naturally choose to speak 
in answer to the questions. He did so choose; but he was entirely at 
liberty to say nothing. ‘The fact that he was being searched is immate- 
rial ; for the search was not used as a means for extorting a confession. 
It made no difference that he thought that his statement might tell for or 
against him ; for even an express declaration by the detective that his 
words would be used against him would not have vitiated the confession. 
Regina v. Baldry, 2 Den. C. C. 430. Neither was there anything in the 
circumstances to make Bram misinterpret the detective’s words and see 
in them a suggestion of favor. ‘The circumstances, on the contrary, 
would rather have tended to put him on his guard, and to disincline him 
to imagine a promise of favor when none was expressed. ‘The position 
taken by the court must, therefore, be regretted ; for by an extreme de- 
cision the verdict of a jury after a protracted trial is set at naught because 
of the admission of evidence which can have had but little weight. 





THE PRESENCE OF AN ACCUSED PERSON AT HIS TRIAL. — In a recent trial 
for burglary in one of the English Assize courts the prisoner gave an unex- 
pected turn to affairs by suddenly leaping out of his place and endeavor- 
ing to make an assault upon the judge conducting the trial. He was 
seized and returned to his position, and on the following day was brought 
into court in fetters. He persisted, however, in conduct so vociferous 
and offensive that the judge finally ordered that he should be removed 
from the court-room and that the trial should proceed without him. 

The disposition of the common law to give to those accused of crime 
every reasonable advantage has often been commented upon. One of 
the most ancient examples of this is the right of a prisoner to be present 
at his trial if accused of anything more than a misdemeanor. So strin- 
gent has the law been in this particular that if at any time during the trial 
the prisoner was absent, the trial was either absolutely dropped or at 
least adjourned until his return. (Foster C. L. 76; 1 Ld. Raymond, 267.) 
The reason that originally underlay this requirement, in the days when 
every felony was punishable by death, was twofold. That it was a real, 
tangible advantage to the prisoner to be present and see that every pos- 
sible effort was made in his behalf is manifest. It was no less an advan- 
tage to the State that he should do so. While it is for its interest that 
crime should be punished, it is equally for its interest not to lose its citi- 
zens if good reasons could be adduced for preserving them. Under these 
circumstances it naturally followed that the prisoner could not, even if he 
chose, permit his trial to go on in his absence. The State, as an inter- 
ested party, had the right to compel him to be present and do all in 
his power to defend himself. At the present time much of the force 
of these reasons has disappeared. ‘The usual punishment for felony is 
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no longer death, but imprisonment. Hence, no matter how negligent the 
prisoner may be in his own defence, the State will not suffer the loss of 
one of its citizens. More than this ; his defence to-day is conducted 
wholly by his counsel, and the influence of his presence as a factor in 
determining the decision of the case is insignificant. For these reasons 
it may be said that the absence of the prisoner must be a matter of indif- 
ference, since neither party can be prejudiced thereby. While, however, 
all this may be admitted as true, yet there can be little question that, as a 
rule of criminal procedure, the presence of the accused at his trial is, in 
all cases save misdemeanors, indispensable. Such being the case, it would 
seem that while no practical injustice would be done by the removal of a 
disorderly prisoner from the court-room, as a question of procedure it would 
be better to keep him present, putting him under whatever restraint may 
be necessary in order to allow the trial to continue. 


A Unitep Srates Bankruptcy Law. — The establishment of a fed- 
eral bankruptcy law was proposed by twelve different bills introduced in 
the first session of the Fifty-fourth Congress. Aside from a consideration 
of the relative merits of these bills, the need of a uniform law of bank- 
ruptcy is apparent. It is necessary for the assistance of debtors, the 
protection of creditors, and the furtherance of national commercial inter- 
ests. Few, indeed, deny the necessity; State bankruptcy statutes are 
inadequate, because they cannot under the federal Constitution deal with 
debts existing outside the limits of their respective States. Honest 
debtors, therefore, who wish to pay their creditors fairly and then to start 
fresh, are prevented perhaps by one obdurate creditor in another State 
who will not agree to the composition offered. Creditors, on the other 
hand, have no protection against fraudulent preferences on the part of 
debtors living in other States ; so that from both points of view the com- 
mercial equilibrium of the nation is disturbed. 

The Constitution of the United States gave Congress power to pass a 
national bankruptcy law ; and the exercise of this power was thought as 
much a matter of course as the exercise of the power to establish a judi- 
cial system. ‘The event has not equalled the expectation ; and although 
several laws have from time to time been passed, the nation has during 
the greater part of its existence been without a federal law of bankruptcy. 
The first law was passed in 1800, only to be repealed three years later. 
The second act, in 1841, followed the panic of 1837-38, and was repealed 
thirteen months after becoming alaw. ‘The third act had a longer life ; it 
was passed in 1867, and remained in force eleven years. In June, 1878, 
it was repealed ; and no law has since then been enacted. ‘These bank- 
ruptcy acts, it is to be noted, in every case came into existence in times 
of great financial depression. The present time also is one of depression ; 
in fact, the depression has been the greatest that the country has known 
since 1874; and the immediate need of a bankruptcy law is pressing. 
It must not be supposed, however, that the need is temporary; hard 
times do not create the necessity, they merely accentuate it. The former 
acts were repealed because of defects in their machinery, not because 
when business revived they were no longer needed. ‘The need still re- 
mains for an equitable law, perfect in its details, which may become a 
permanence. 
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STENOGRAPHER IN GRAND JuRY Room. —JIn a late Maine case, State 
v. Bowman, 38 Atl. Rep. 331, it appeared that an official court sten- 
ographer was present, at the request of the county attorney and by ex- 
press order of the court, at a meeting of the grand jury, and assisted the 
county attorney by taking stenographic notes of the testimony, retiring, 
however, before the jury began to deliberate. It was held that the 
presence of the stenographer invalidated the indictment found under 
those circumstances. ‘The Supreme Court of Indiana, on the other hand, 
in a still more recent decision, Safe v. Bates, 48 N. E. Rep. 2, held that 
the presence of a stenographer employed by the prosecuting attorney was 
not, in the absence of proof that the accused was prejudiced thereby, 
sufficient ground for quashing an indictment. The court, in the latter 
case, considered that the attendance of a stenographer at a meeting of 
the grand jury was not inconsistent with the due administration of justice 
in criminal cases, since he was, in effect, an assistant of the prosecuting 
attorney. 

The position taken by the Indiana court seems to be clearly in accord- 
ance with the weight of authority and with enlightened methods of pro- 
cedure. While it is almost universally the law that only members of the 
grand jury shall be present at its deliberations, it is generally held per- 
fectly proper for the prosecuting attorney or his assistants to be present 
at the hearing of evidence. The view of the court in Sfate v. Bates, that 
a stenographer comes within the description of an assistant to the prose- 
cuting attorney, seems clearly right on principle, and is supported by 
federal decisions. It is conceived, furthermore, that on this point no 
valid distinction can be drawn between the two cases under consideration. 
While the stenographer, in State v. Bowman, was a court official, and was 
present in the grand jury room by the express order of the judge, he was 
there, nevertheless, as the assistant of the county attorney. 

The grand jury usually selects one of its own number as clerk ; yet few 
jurymen are competent to take notes in longhand rapidly and accurately, 
and fewer still have any knowledge whatever of stenography. As a prac- 
tical matter, therefore, it would seem to be not only proper, but neces- 
sary, especially in cases where the evidence is technical or involved, to 
call in the services of an expert stenographer. Moreover, were care ex- 
ercised in the selection of stenographers, it is believed that the chances 
of maintaining secrecy in regard to the transactions of the grand jury 
would not be materially lessened. It is difficult to see, also, why the 
presence of a stenographer at the taking of evidence should interfere 
with the free exchange of views among the jurymen, when discussion by 
the jury is reserved until after the stenographer, attorney, and witnesses 
have all retired. Furthermore, if the accused could show that he had 
been injured by the presence of the stenographer, he would be entitled, 
under the Indiana rule, to ask for the quashing of the indictment. 


LIBEL OF VESSEL FOR SEAMAN’s WaGES. — The peculiar conditions in 
which the master of a vessel and his sailors are placed during a voyage, 
the necessity for unrestrained authority on the one hand and implicit 
obedience on the other, as requisite to the general safety of all, have 
probably contributed much to the differences, as to the rights of the par- 
ties to contracts, between those made under maritime law and those made 
under common law. ‘Thus, until a change was made by statute, the wages 
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of the sailor were dependent upon the completion of the voyage. The 
summary process by which a deserter may be seized and forced to com- 
plete the voyage for which he has shipped, is another illustration of the 
anomalous character of rights arising from this peculiar relation. (Desty, 
Commerce and Navigation, 187.) 

Desertion, from the nature of the offence, has always been punished by 
heavy penalties, the forfeiture of wages on the part of the offender being 
among the lightest. In accordance with this view, a recent decision in 
the United States District Court for Eastern New York holds that com- 
pelling a fireman to work overtime, to the extent of fourteen hours in one 
year, is not sufficient ground for desertion ; and that consequently a libel 
against the vessel for the balance of wages claimed as accrued since the 
desertion must be dismissed. (See New York Law Journal, Dec. 6, 1897.) 
The case seems clearly right ; abuse, deviation from the voyage, and re- 
fusal to supply provisions, have hitherto been recognized as practically 
the only grounds sufficient to justify a sailor in abandoning his vessel. 
In other words, these alone have been regarded as breaches that so go to 
the essence of the contract as to release the other party. If for any of 
these reasons a mariner abandon his vessel, it is clear that the master 
could not set up bis own wrong to prevent the recovery of all the wages 
due upon the contract, less what the sailor might have earned in the 
meanwhile. (Zhe Castilla, 1 Hagg. Adm. 59.) But it is only in these 
cases, where there would be a palpable injustice in compelling the mari- 
ner to remain, that he can leave his vessel. The dependence of the cap- 
tain upon his sailors, the fatal delays that might often ensue were the rule 
otherwise, show the reasonableness of the law as it stands ; and it seems 
clear that under it the desertion in the present case cannot be justified. 





ASSIGNMENTS IN TRUST FOR CREDITORS. — A recent decision in the 
District of Columbia Court of Appeals (Smith v. Herrel/, see 25 Wash. L. 
Rep. 822) brings up the question of the necessity of assent on the part 
of creditors to render enforceable an assignment made in trust for them. 
That case follows the rule, well settled in most of our. jurisdictions, that 
such assent either is not necessary or is presumed. But the law of Eng- 
land and of Massachusetts is otherwise. The English doctrine, founded 
principally on the well-known cases of Wallwyn v. Coutts, 3 Mer. 707, 
and Garrard v. Lauderdale, 3 Simon, 1, treats an assignment without the 
assent of creditors as void of consideration, and amounting merely to a 
revocable power to dispose of property given to an agent by the debtor 
for his own convenience. Yet the intention to create a trust would seem 
to be shown in nearly all the English cases by the words “in trust,” 
without any reservation of a power to defeat that intention being ex- 
pressed. ‘This, together with the transmutation of possession, would of 
course create a perfect trust without any consideration. It further seems 
difficult to require the assent of creditors in view of the numberless trusts 
that are created for persons absent or not yet in being. 

The Massachusetts decisions, beginning with the early case of Widgerly 
v. Haskell, 5 Mass. 144, have uniformly supported the English rule. The 
English courts themselves, however, have recently shown a disposition to 
depart somewhat from their former doctrine. In the case of Mew Prance 
and Garrard’s Trustee v. Hunting, [1897] 2 Q. B. 19, it was decided that 
an assignment in trust for particular persons is irrevocable, while one for 
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creditors in general is revocable. The distinction taken is that in the 
former case the intention of the assignor could only be to benefit the 
persons named, while in the latter his object might be either to benefit 
the creditors or to further his own convenience. But here again it may 
be observed that the circumstances of a case must indeed be strong to 
show in the face of the words “in trust for creditors ” that the debtor 
made the assignment for his own convenience, and not for the benefit of 
his creditors. Furthermore, all the reasons of policy would seem to lead 
rather to the American doctrine. Assignments in trust for creditors should 
be supported whenever possible ; and-to dispense with the delay caused 
in obtaining the creditors’ assent is obviously of benefit in transactions 
where prompt action and despatch are especially desirable. 





RECENT CASES. 


AGENCY — APPLIANCES — ASSUMPTION OF RISK.— A master promised a servant 
to remove a defect in certain machinery. e/d, that the servant may rely on the prom- 
ise and continue in the service withSut assuming the risk, only for such time as is rea- 
sonably sufficient to enable the master to remedy the defect. Three judges dissenting. 
Illinois Steel Co. v. Mann, 48 N. E. Rep. 417 (Il). 

The dissenting judges proceed on the ground that the test is whether such a time 
has elapsed that it would be unreasonable for the servant to rely longer on the master’s 
promise, and not whether the master has had a reasonably sufficient time in which to 
make the repairs. This precise point has seldom been discussed. The question is 
one of intention, for whenever the servant must be taken to have assumed the risk, the 
liability of the master ceases. Mechem, Agency, §§ 660, 661. In applying the rule of 
the principal case, it might happen that the master’s liability would terminate while 
the repairs were in course of completion, but this result would be very unreasonable. 
There is some loose language in the books supporting the decision, but the dissenting 
opinion is preferable, as it is unjust to hold that the servant intends to assume the risk 
so long as he may reasonably expect the master’s promise to be performed. Shearm. 
& Red., Neg. § 96; Zureka Co. v. Bass, 81 Ala. 200. 


AGENCY — BANKs — DRAFT FOR COLLECTION. — The plaintiff placed a draft for 
collection with a bank. ‘The bank exercised reasonable care in the selection of sub- 
agents necessarily employed to do the work, and seasonably transmitted the draft 
through such sub-agents to the place of payment. /e/d, that on default of one of these 
sub-agents the bank was not liable to the plaintiff for the amount of the draft. Zrwiz 
v. Reeves Pulley Co., 43 N. E, Rep. 601 (Ind.) ; State National Bank v. Thomas Mfg. Co., 
42 S. W. Rep. 1016 (Tex.). 

There is much conflict of authority as to the liability of a bank to one who deposits 
with it a draft for collection in a distant place. In the federal courts, in New York, and 
in some other States, the bank is held to be an independent contractor, and so liable to 
the depositor for any default of its correspondents. LZxchange National Bank v. Third 
National Bank, 112 U.S. 276; Allen v. Merchants’ Bank, 22 Wend. 215. In other States 
the doctrine of the principal case prevails. Dorchester Bank v. New England Bank, 
1 Cush. 177. The question is really one of fact. It would seem that from the nature 
of the case there is an implied authority for the appointment of sub-agents by the col- 
lecting bank. The latter is not expected to collect personally, and the better view 
seems to be that it ought not to be held to anything more than reasonable skill and 
ordinary diligence in the selection of its correspondents. Mechem on Agency, § 514. 


BILLS AND NOTES— PURCHASER FOR VALUE — COLLATERAL SECURITY. — Held, 
that the holder of a note on collateral security for an antecedent indebtedness is not a 
purchaser for value. Moteboom v. Watkins, 72 N. W. Rep. 766 (Iowa). 

The doctrine of the principal case has been strongly supported, notably in New 
York. Stalker v. M’ Donald, 6 Hill, 93. The better view is against it. Bigelow on 
Bills and Notes, 216; 1 Daniel, Negotiable Instruments, § 826. It is generally said that 
the consideration is the obligation imposed on the creditor by becoming the holder of 
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the note. This seems unsatisfactory, for the holder of the note is given a claim on per- 
sons on whom before he had no hold. This is rather a benefit conferred on him than 
a detriment suffered by him. It has been suggested that a more satisfactory way of 
reaching the same result is to abandon the search for a common-law consideration, and 
consider the position of the holder of the collateral. He has the title, and the ques- 
tion is one of conflicting equities. As between two persons having equal equities, 
the legal title should prevail. Price v. Meal, 3 Burr. 1354. In the great majority of 
cases the position of the holder of the collateral security has been changed, and the 
court will not examine to see if there has actually been a change in the particular case. 
These considerations, taken in cannection with the desire of the merchants for a set- 
tled rule, would justify a decision opposite to that in the principal case. Such is uni- 
versally the rule on the Continent, and a similar result has now been reached in New 
York by statute. 


CARRIERS — CONTRIBUTORY NEGLIGENCE OF PASSENGER. — Where one who has 
procured a ticket has tocross a track to reach his train, Ae/d, that the rule as to look- 
ing, applicable to strangers or employees, does not apply, and the question of contrib- 
utory negligence of the passenger should have been submitted to the jury. Warner 
v. B. & O. R. R. Co., 18 Sup. Ct. Rep. 68. 

This question does not seem to have arisen in the United States Supreme Court 
before. The decision is in accord with authority. Fetter on Carriers of Passengers, 
§ 136, and cases cited. Because of the carrier’s duty to passengers to use the highest 
degree of care, and of the right of the passenger to assume that in such a case as the 
principal one the passage is safe, courts have not been inclined to adopt a rule which 
keeps the question of contributory negligence from the jury. In case of a passen- 
ger, looking does not seem to be required even in States where a stranger is governed 
by the “stop, look, and listen” rule. Pa. R. 2X. Co. v. White, 88. Pa. St. 327. The 
Supreme Court of the United States has apparently been averse to-adopting the 
“stop, look, and listen” rule to its full extent. Delaware R. XR. Co. v. Converse, 139 
U.S. 469. It would therefore be more ready to adopt any distinction made in case of 
passengers. 


CONSTITUTIONAL LAw— CLASs LEGISLATION — INDIANS. — He/d, that a State 
law forbidding the sale of liquor to any Indian, applies to an Indian who is a citizen of 
another State and of the United States, and is a valid exercise of the police power and 
not in violation of the Fourteenth Amendment. State v. Wise, 72 N. W. Rep. 843 
(Minn.). 

The court says it is well known that, in spite of individual exceptions, the Indi- 
ans as arace are less civilized than the whites, less subject to moral restraint, more 
liable to acquire the liquor habit, and more dangerous when intoxicated, and the legis- 
lature might therefore reasonably pass the law in question for the mutual protection of 
the Indians and the community. In view of the present unfortunate situation of the 
Indian race, this reasoning seems justifiable, especially in regions where the Indians 
continue to live together in bodies in a low state of civilization, although by a hasty ad- 
ministration of the Severalty Act of 1887 they may have become citizens. The statute, 
in this view, does not make an arbitrary race discrimination, but rests on the mental 
and physical peculiarities of the Indians; and its harsh operation on certain members 
of the race affords no argument against it. Whether similar legislation would be sus- 
tained with regard to members of other races admittedly inferior as a whole to our own 
in point of civilization, it is impossible to say, although the same reasoning would seem 
to apply. The question would probably be greatly affected by public sentiment. 


CONSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATION OF CONTRACTS — CHANGE 
OF REMEDY.— A gave a judgment note when, according to the law in force, it was 
possible for the payee to confess judgment at any time before an assignment for the 
benefit of creditors, and thereby obtain a preference. Four days before confession of 
judgment in accordance with the warrant of attorney in the note, a statute went into 
effect, providing that within ten days after any such judgment the debtor might defeat 
the levy by a voluntary assignment. //e/d, that as to existing contracts the statute is 
unconstitutional as impairing the obligation of contracts. Cassoday, C. J., dissenting. 
Second, etc. Bank v. Schrank, 73 N. W. Rep. 31 (Wis.). 

There is doubtless a distinction between the rights under a contract and the rem- 
edy upon it. The latter may be changed if what is substituted is adequate to enforce 
the rights of the parties. The Statute of Limitations may be shortened as to existing 
contracts if reasonable notice be given. Zerry v. Anderson, 95 U.S. 628. But the 
remedy may be so altered as substantially to impair some right growing out of the 
contract. When this is the result the law is void. Brine v. Jus. Co., 96 U. S. 627. So 
in the principal case the legislature has in reality provided a method whereby the 



























seit 





as 


a 





RECENT CASES. 415 


debtor can destroy a preference legally gained by the creditor. The dissenting judge 
takes the ground that the law is good because it is simply a new provision of the 
insolvency law to secure a more equitable distribution of the debtor’s property. But 
insolvency acts, like other laws, are good only so far as they do not impair the obliga- 
tion of contracts. See Ogden v. Saunders, 12 Wheat. 213. 


CONSTITUTIONAL LAW — IMPAIRMENT OF OBLIGATION OF CONTRACTS— LOTTERY 
FRANCHISES. — /e/d, that a lottery franchise granted by a State is not a contract within 
the meaning of the constitutional provision forbidding the States to pass laws impair- 
ing the obligation of contracts, but is simply a license which the State, under its police 
powers, may revoke at any time. Douglas v. C mmonwealth of Kentucky, 18 Sup. Ct. 
Rep. 199. See Nores. 


CONTRACTS — IMPLIED PROMISE TO PAY FOR SERVICES. — The plaintiff performed 
work for the defendant, at the latter’s request. At the time, the plaintiff intended to 
make no charge, as he expected to receive employment from the defendant. The de- 
fendant did not know of the plaintiff’s intention, but had made no agreement to pay. 
Held, the plaintiff could recover the value of his services. Zhomas v. Thomasville 
Shooting Club, 28 5. E. Rep. 293 (N. C.). 

If both parties understood that the services were to be gratuitous, of course the 
plaintiff could not recover. No legal obligation would be created by the performance 
of work which was intended and received as a gift. Osborn v. Guy’s Hospital, 2 Str. 

28; Collyer v. Collyer, 113 N. Y. 442. But in the absence of agreement or special 
relations between the parties, when one person does work for another, at the latter’s 
request, there is an implied promise to pay for it. A secret intention to make no 
charge does not make a gratuity of that which would otherwise create a legal obliga- 
tion. At most, such intention only shows that, under certain circumstances, the one 
who did the work was willing to waive a legal right which he might enforce if he 
desired. Baxter v. Gray, 4 Scott N. R. 374; Keener, Quasi-Contracts, 315 ef seg. 


CONTRACTS — SALES — SEVERABLE CONTRACTS. — Defendant, a butcher, con- 
tracted to sell to plaintiff all the hides, calfskins, pelts, and tallow of animals to be 
slaughtered by him during a certain period, the rate of compensation for each article 
being fixed. Plaintiff deposited $200 to bind the bargain. He afterwards refused to 
take the hides, whereupon defendant declined to deliver the other articles. e/d, that 
the contract is severable, and plaintiff may recover damages for the non-delivery of those 
articles. Herzog v. Purdy, §1 Pac. Rep. 27 (Cal.). 

The court lays down the broad rule that a contract for the sale of different articles, 
affixing a price for each, is presumably severable. This is supported by the weight of 
authority. 2 Pars. Cont., 8th ed., 633, 637. Where the transactions are really separate 
the result is just, but it would seem that each case should be judged according to its 
circumstances. In the principal case the facts would justify the conclusion that the 
defendant wished to dispose of all the articles he could not use in his business by one 
entire contract, and then the question should be whether the plaintiff's refusal to take 
the hides was a breach going to the essence of the contract. ‘his is the test applied 
in contracts where all the articles are of the same kind, and also in instalment con- 
tracts, and it is difficult to distinguish the principal case from these. Morringtonv. 
Wright, 115 U.S. 118; Baker v. Higgins, 21 N. Y. 397. 


CONTRACTS — SPECIFIC PERFORMANCE — STATUTE OF FRAUDS.—A and B en- 
tered into an oral contract as to certain land. B alone signed a memorandum sufficient 
to satisfy the Statute of Frauds. He/d, that A was entitled to specific performance, 
for by bringing the suit, plaintiff, in writing, consents to the contract.and makes the 
remedy as well as the obligation mutual. Cestral Land Co. v. Fohnston, 28 S. E. Rep. 
175 (Va.). 

The case is interesting as overruling Wood v. Dickey, 90 Va. 160, which seems to 
be the only decision cox¢fra in any court, although some of the earlier cases contain 
dicta to the same effect. The decisions are usually put on the ground that plaintiff, by 
bringing the action, makes the remedy mutual. A better reason would appear to be 
that the memorandum on plaintiff’s part can be made at any time, and the bill itself 
may be regarded as one. This is suggested in Story, Eq. Jur. § 755, and adopted as the 
proper ground in Browne, St. Frauds, § 366, where the authorities are collected. 


CONTRACTS — STRANGER TO THE CONSIDERATION — SOLE BENEFICIARY. — The 
declaration alleged that defendant offered the services of his stud-horse for a cer- 
tain sum, and further agreed to pay $750 to the owner of the first of the foals of said 
stallion that should trot a mile in two minutes and thirty seconds. One P bred his 
mare to this stallion, and sold the foal to plaintiff, to whom, on performance of the con- 
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dition, defendant refused to pay the $750. On demurrer, it was 4e/d that the declara- 
tion stated a cause of action. Whitehead v. Burgess, 38 Atl. Rep. 802 (N. J.). 

The court construed the contract to mean that the money was to be paid to the 
person who should own the colt at the time it should trot the mile. Perhaps a more 
natural construction would be that the money was to be paid to the owner of the dam, 
in which case the contingent right of action would be impliedly assigned by the sale of 
the colt. On the construction adopted by the court, the plaintiff was clearly a sole 
beneficiary though a stranger to the consideration. Earlier cases in New Jersey es- 
tablish the doctrine of Lawrence v. Fox, 20 N. Y. 268, that a third party may sue at 
Jaw on a contract made for his benefit, provided the promise looks to the satisfaction 
of a valuable claim of the third person against the promisee. Laing v. Lee, 20 N. J. 
Law, 337; Joslin v. New Jersey Car Spring Co., 36 N. J. Law, 141. The New York 
courts, resting the doctrine on the principle of subrogation, refuse to extend it to ac- 
tions brought by a sole beneficiary. Buchanan v. Tilden, 39 N. Y. Supp. 228. In the 
present case this distinction was not taken, the court treating Joslin v. New Jersey Car 
Spring Co., supra, as necessarily controlling the question to be decided. There ap- 


pears to be no other case in New Jersey according a Tight of action to a sole 
beneficiary. 


CRIMINAL LAW — INDICTMENT — STENOGRAPHER IN GRAND-JuRY RoomM.—A 
stenographer employed by the prosecuting attorney was present in the grand-jury room 
and took down in shorthand the evidence on which the indictment was based, for the 
use of the prosecution. //e/d, that the presence of the stenographer was not ground 
for quashing the indictment in the absence of proof that the accused was prejudiced 
thereby. Séate v. Bates, 48 N. E. Rep. 2 (Ind.). See Noves. 


EVIDENCE — CONFESSIONS. — When a statement of one accused of murder is in- 
duced by words on the part of a police officer which, under all the circumstances of the 
case, must give rise to some fear or hope of favor in the mind of the accused, and the 
statement so made is subsequently admitted in evidence against the accused, the ad- 
mission of this evidence is 4e/d error for which a new trial must be granted. Bram v. 
Onited States, 18 Sup. Ct. Rep. 183. See Novres. 


EVIDENCE — SEDUCTION — REPUTATION OF PROSECUTRIX. — He/d, that on the 
issue of the previous chaste character of the prosecutrix in a seduction case, the head 
of a family of which the prosecutrix was a member for three months may express an 
opinion based on his acquaintance and an observation of prosecutrix’s general con- 
duct. People v. Wade, 50 Pac. Rep. 841 (Cal.). 

Evidence of general reputation is admissible for the accused in criminal cases, Peg. 
v. Rowton, L. & C. §20; and where the character of the complainant is a part of the 
issue, as in a proceeding for slander, or seduction, evidence of general reputation 
is admissible even in civil cases. Scott v. Sampson, 8 Q. B.D. 491. The difficulty 
with the evidence received in the principal case is, that it is not evidence of the general 
reputation of the prosecutrix for chastity, but the personal opinion of a single witness. 


Such evidence cannot properly be admitted. Conkey v. People, 1 Abb. Ct. of App. 
Dec. 418. 


JURISDICTION — SUIT TO VACATE JUDGMENT — NON-RESIDENT. — Defendant, a 
non-resident, had obtained a divorce by fraud, which the plaintiff sued to have vacated. 
The defendant had left the State, and notice was served on him by publication. edd, 
the court had jurisdiction. Lverett v. Everett, 47 N. Y. Supp. 994. 

The defendant, having once put himself within the jurisdiction of the court by 
bringing suit, is within its control as long as the suit continues. LZ /sasser v. Haines, 52 
‘ N. J. L. 10. A petition to set aside a judgment is a part of the same suit, for it need 
not be begun by original writ. Zdson v. Kason, 108 Mass. 590. The court therefore 
has jurisdiction over the parties, although the petition may, because of the practice of 
the State, take a form apparently distinct from that of the original proceedings. i¢z- 
simmons V. Johnson, 90 Tenn. 416, 436. 


PROPERTY — ADEMPTION OF PORTIONS— PERSON IN Loco PARENTIS. — Held, 
that a father is the only person who is prima facie in loco parentis as regards the equi- 
table rule, known as the rule against double portions, viz. that an advancement by a 
testator during his life to one toward whom he is 77 doco farentis is presumed to be in 
satisfaction of a provision in a previously executed will in favor of the same person. 
The rule, therefore, does not apply to provisions made for a child by the mother, without 
positive proof that she assumed the position of a father with its attendant moral duties. 
In re Ashton, [1897] 2 Ch. 574. 

The term 7 /oco parentis is ambiguous, and seems to have different meanings in 
different connections. See Sayre v. Hughes, 5 Eq. 376, 380. ‘The principal case 
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however, seems to be in accordance with the general understanding as expressed in 
numerous dicta. The case seems right also in that it restricts the application of the 
rule against double portions, which, though well established, has been severely and 
justly criticised. 2 Story, Eq. Jur., 13th ed., §§ 1109-1118. 


PROPERTY — ADVERSE POSSESSION — MINING LANDs.— The defendant occupied 
adversely for the statutory period six acres of a large tract of land owned and worked 
by a mining company. ‘The land directly underneath the six acres had not been worked 
by the company. /e/d, the defendant acquired title only to the surface of the land 
occupied and not to the mineral estate beneath. D. & H. Canal Co. v. Hughes, 38 Atl. 
Rep. 568 (Pa.). 

The case presents an important question for mine owners, and one of such novelty 
that the court was unable to find any authorities, either cases or text-books. The ex- 
tent of the defendant’s occupation must determine the amount of property to which he 
acquired title, and this must be considered with reference to the circumstances. The 
occupant of the surface of ordinary land acquires title to the soil below. This title 
must rest on the presumption that occupation of the surface is possession to the centre 
of the earth; it cannot rest on actual possession, for there has been none. But it 
would be absurd to require the occupant to take possession by digging. To rebut the 
presumption in the case at bar there were several facts: the defendant had never 
claimed anything but the surface; he had never mined, although he knew of the mineral 
estate; the plaintiff company was mining near at hand and had easy access to the 
property without disturbing the defendant’s occupation of the surface; the surface was 
of trifling value compared with the mineral estate. The conclusion, therefore, that the 
defendant, in order to have acquired title to the mineral estate, should have taken 
actual possession by mining, seems to be justified. 


PROPERTY — FRAUDULENT CONVEYANCES — STATUTE OF FRAUDS. — Defendant 
entered into an oral contract with A in consideration of marriage, that he would con- 
vey to her a home in her own right. After marriage he conveyed to her a house and 
land in performance of the contract. Plaintiff was a creditor under a judgment ren- 
dered after the conveyance. e/d, that the original contract was void by the Statute 
of Frauds and would not support the conveyance, which was therefore voluntary and 
fraudulent. Aeady v. White, 48 N. E. Rep. 314 (IIl.). 

Apparently in Illinois, a contract in consideration of marriage is void unless the 
memorandum be contemporaneous. JM/cAnnulty v. McAnnulty, 120 Ill. 26. The gen- 
eral rule, however, is that the memorandum may be made at any time before action 
brought, even after marriage. Barkworth v. Young, 4 Drew. 1. On the latter view 
the transaction in the principal case should be upheld. In the analogous case of an 
oral trust, the trustee may convey to his cesta even after bankruptcy. Gardner v. 
Rowe, 2 Sim. & St. 346. A written ante-nuptial agreement as to specific property may 
be carried out, and this should be allowed even where the agreement is oral, as in the 
case ofthe trust. This view is supported by a few cases, e. g., Hussey v. Castle, 41 Cal. 
239. In the principal case there is no agreement as to specific property, but the wife is 
at least a creditor, and a conveyance to her, therefore, would not be within the statutes 
against fraudulent conveyances, whatever might be the effect of the statutes against 
preferring creditors. But the authorities generally hold that carrying out an oral 


ante-nuptial agreement, even as to specific property, is a fraudulent conveyance. War- 
den v. Jones, 2 De G. & J. 76. 


PROPERTY — REGISTRY OF DEEDS— Notice. — A sold land to B, and later to C, 
who recorded his deed first. After B’s deed was on record, C mortgaged the land for 
value to D, who was ignorant of B’s claim. Dthenrecorded. edd, that D’s title would 
prevail over b’s, if C bought without notice of the previous deed to B, otherwise not. 
Parrish v. Mahany, 73 N. W. Rep. 97 (S. D.). 

The South Dakota statute makes every deed of land void against a later dona fide 
purchaser for value whose deed is first recorded. Taking this literally, C would be 
protected and could pass good title, if he bought in good faith; but if not, he would 
not be protected, nor would D, since the latter’s deed was not first recorded. The 
decision might have been put on this narrow, perhaps too narrow, construction of the 
statute. The court, however, goes on the ground that D, having constructive notice 
of the earlier deed to B, must at his peril ascertain if C bought doxa fide. This is beg- 
ging the question, as it is much disputed whether a grantee has notice of any deeds by 
a grantor under whom he claims, if recorded after the deed by that grantor which is in 
the grantee’s chain of title. Con.v. Bradish, 14 Mass. 296; Morse v. Curtis, 140 Mass. 
112; Fallass v. Pierce, 30 Wis. 443; Woods v. Garnett,72 Miss.78. Another branch of 
the same general question was touched on in the discussion of Bennett v. Davis, 38 Au. 
Rep. 372, in 11: HARVARD Law REVIEW, 344- 
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PROPERTY — RULE IN SHELLEY’s CASE. — Held, that the rule in Shelley’s Case is 

—. rule of law and not a rule of construction. Van Grutten v. Foxwell, {1897] 
. C. 658. 

This decision of the House of Lords, and especially the clear and careful opinion of 
Lord Macnaghten, should do away with all the misunderstanding which has so long 
enveloped the rule in She//ey’s Case. Lord Macnaghten gives a detailed history of the 
rule and of the controversies to which it gave rise. He effectually disposes of the idea 
that the rule is one of construction to give effect to the “ general intent ” over the “ par- 
ticular intent,” an idea which prevailed in the mind of at least one great lawyer as late 
as 1884; see opinion of Earl Cairns in Bowen v. Lewis, 9 App. Cas. 890, 907. 


PROPERTY — TENANT AT WILL— Notice To Quit.— The plaintiff was A’s tenant 
at will. A conveyed the premises to B, and B received rent from the plaintiff. B 
afterward leased part of the premises to C, and the plaintiff was forcibly ejected by the 
defendant, C’s servant, without notice to quit. Ae/d, the plaintiff’s tenancy was ter- 
minated by the lease, and he could not maintain trespass guare clausum. Seavey v. 
Cloudman, 38 Atl. Rep. 540 (Me.). 

Upon payment of rent to B, the plaintiff became B’s tenant at will. Asderson v. 
Prindle, 23 Wend. 616. So the question for the court was whether a landlord could 
terminate a tenancy at will by a lease of part of the premises, without giving the statu- 
tory notice to quit. The result reached, that the statute did not apply to the present 
case, and that the tenancy was terminated by the lease without notice, seems to be in 
harmony with previous decisions in Maine and Massachusetts. It has been held that 
a tenancy at will is terminated without notice to quit when the landlord conveys the 
premises: McFarland v. Chase,7 Gray, 462; Robinson v. Deering, 56 Me. 357; even 
if the conveyance is merely colorable: Curtis v. Galvin, t Allen, 215; so, too, when the 
landlord leases the whole premises: Pratt v. Furrar, 10 Allen, 519. ‘The principal 
case provides one more way of escaping the requirements of the statute. As a result, 
there seems to be but little vitality left in the statute, and the estate of a tenant at will 
is as precarious as it was at common law. 


PROPERTY — VENDOR’S LIEN. — /e/d, that where land is conveyed by absolute 
deed, no vendor’s lien exists for unpaid purchase-money, in the absence of express 
agreement by the parties. Smith v. Allen, 50 Pac. Rep. 783 ( Wash.). 

The law is settled the other way in England, A/ackreth v. Symmons, 15 Ves. 329, and 
in fully half of our States, including New York, New Jersey, Ohio, Illinois, and Michi- 
gan. The English doctrine has been severely condemned in Massachusetts, Ahrend v. 
Odiorne, 118 Mass. 261, and in many other States. In still others it has been abolished 
by statute. The doctrine apparently developed in England after the settlement of this 
country, and there is now a strong tendency here to break away from it. The English 
cases go on the ground that it is unjust to allow a vendee to keep land for which he 
has not paid. When the vendor can without difficulty secure himself by taking a mort- 
gage, this argument seems of little weight, especially in this country, where land is 
easily levied on to enforce judgments, and where public policy is strong against secret 
liens. The English view gives an unpaid vendor an unfair advantage over other cred- 
itors of the vendee. Jones on Liens, 2d ed., ch. 1. 


SALES — DELIVERY — SECOND VENDEE.— Apples were sold to the plaintiff but 
left in the possession of the vendor, who afterwards sold and delivered them to the 
defendant, an innocent purchaser. /Ye/d, the defendant was not guilty of conversion. 
Cummings v. Gilman, 38 Atl. Rep. 538 (Me.). 

After the first sale the vendor is bailee and the vendee bailor of the chattel. What- 
ever may be the right of the bailor’s assignee (10 HARVARD LAW REVIEW, £7), it is 
well settled that the bailor may maintain trover against the purchaser from the bailee. 
2 Notes to Saunders, 91, note h. The defence to such an action must rest on the 
ground that the vendee has been guilty of fraud in allowing the chattel to remain in 
the hands of the vendor, and is therefore estopped from denying that the latter is his 
agent for sale. /ewett v. Lincoln, 14 Me. 116. The vendee should have a reasonable 
time to take possession. Jugraham v. Wheeler, 6 Conn. 277, 284; Kleinschmidt v. 
McAndrews, 117 U.S. 282. Lanfear v. Sumner, 17 Mass. 110, seems to be the only 
case where a recovery has been refused unless fraud was shown, but this case has been 
severely and apparently justly criticised. Azcker v. Cross, 5 N. H. 570; Meade v. Smith, 
16 Conn. 346, 365; Zuylor v. Boardman, 25 Vt. 581. 


Torts—INJuRY TO EMPLOYEE — DEFECTIVE APPLIANCES.— A railroad track 
was so laid over a bridge that the ends of bolts in a truss at the side of the bridge were 
only fifteen inches from a car passing through. Plaintiff, a brakeman in defendants’ 
employ, while descending the ladder in the course of his duties, was struck by the 
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bolts and badly injured. e/d, that he could recover. Bryce v. Chicago, &c. Ry. Co., 
72 Pac. Rep. 780 (Lowa). 

The general rule is applied, that if defendants ought to have foreseen injury to 
employees from the bolts, they would be liable, unless it was shown that plaintiff en- 
tered, or continued in, their employ with notice of the danger, or was guilty of contribu- 
tory negligence. The decision is interesting as throwing a side light on what are known 
as low-bridge cases, in which it has been held that railroad companies are not liable for 
injuries due to low structures over their tracks. It is submitted that these cases are 
not really in conflict with the principal case, as they may be put on the ground of 
assumption of a plain risk, or of contributory negligence. The only difference is that 
there is greater probability of notice to the employee in the case of overhead structures 
than in the case of those at the side of the track. See C. & A. R. R. Co. v. Johnson, 
116 Ill, 206; B. & O. & C. R. R. Co. v. Rowan, 104 Ind. 88; Beach, Cont. Neg., 2d 
ed., § 363. 


ToRTS — RAILROADS — LIABILITY FOR FAILURE TO FENCE. — The defendant com- 
pany was required by statute to fence its tracks. The railroad passed through A’s 
land, and the defendant allowed him to make an opening in the fence, on condition 
that he would keep suitable gates at the crossing. A failed to perform the condition, 
and his default was known to thedefendant. The plaintiff's animals trespassed on A’s 
land and strayed thence to the railroad, where they were killed by a passing train. 
Held, the defendant was liable for not maintaining a fence, as required by statute. 
Neversorry v. Duluth, etc. Ry. Co.. 73 N. W. Rep. 125 (Mich.). 

Although the plaintiff's animals were trespassing by going on the track, that did not 
excuse the defendant for neglect of its statutory duty. Curry v. Chicago, etc. Ry. Co., 
43 Wis. 665. In many States, if the animals escape on account of the plaintiff's negli- 
gence, the defendant is not liable. Curry v. Chicago, etc. Ry. Co., supra. In other juris- 
dictions the contributory negligence of the plaintiff is no defence. FJint, etc. Ry. Co. v. 
Lull, 28 Mich. 510; Beach, Con. Neg., 2d ed., § 230. These fencing statutes are en- 
acted for the purpose of protecting the property of adjoining owners. F/int, etc. Ry. 
Co. v. Lull, supra. It would seem, therefore, that the plaintiff should not recover when 
his animals are not rightfully on the adjoining land. And this is the view taken by some 
courts. Manchester, etc. Ry. Co. v. Wallis, 14 C. B. 213; Eames v. Salem, etc. Ry. Co., 
98 Mass. 560. But the doctrine of the principal case prevails in many western States, 
_— the custom of allowing stock to run at large is general. Beach, Con. Neg., 2d 
ed., § 227. 


TORTS — STRUCTURES ON LAND — INDEPENDENT CONTRACTOR. — The defendant, 
through its contractor, erected a grand-stand at its race-track. It then leased the struc- 
ture, and plaintiff, who had paid an admission fee to the lessee, was injured through a 
defect caused by the negligence of the original contractor. e/d, that the defendant is 
liable for the negligence of its contractor. Fox v. Buffalo Park, 47 N. Y. Supp. 788. 

The case makes the defendant an insurer against his contractor’s negligence It 
follows Francis v. Cockrell, L. R. § Q. B. 184; s. c. ibid. 501, and is generally law. 
The latter case was based on the analogy of the liability of common carriers, and the 
rule in England is limited to structures of a public nature where an admission fee is 
charged. Searle v. Laverick, L. R. § Q. B. 122. Some of the States follow the same 
doctrine, and such is the tendency of the principal case. Walden v. Finch, 70 Pa. St. 
460. This position is open to criticism, as the law relating to common carriers is rather 
an anomaly founded on public policy. Other courts base these cases on Pletcher v. Ry- 
lands, L. R. 1 Ex. 265, and extend the rule to all structures erected on land. Gorham 
v. Gross, 125 Mass. 233. It would seem that this is the true theory, and that the doc- 
trine should stand or fall with the reasoning in Fletcher v. Rylands, supra. Negligence 
on the part of the owner or contractor is generally required, however, and the land- 
owner is not made an absolute insurer except in certain dangerous undertakings. Aev- 
dall v. Boston, 118 Mass. 234. 


TRuSTS — BEQUEST ON A SECRET UNDERSTANDING. —A testatrix made an abso- 
lute bequest of certain property to her executors in case certain charitable trusts, de- 
clared in previous sections of the will, should be held invalid. One of the executors 
drew up the will. e/d, that his knowledge of the contents of the will implied a secret 
understanding that he would take the bequest on the trusts declared, and as they were 
i next of kin were entitled to his share. Zdson v. Bartow, 48 N. E. Rep. 
541 (N. Y.). 

The Court of Appeals hereby affirms the decision of the Supreme Court both in this 
case and in Fairchild v. Edson, 28 N. Y. Supp. 401, in which the charitable trusts were 
declared void for indefiniteness. Fortunately a statute, N. Y. Laws 1893, c. 701, passed 
after the date of this will, has rendered impossible another decision like the latter. 
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The doctrine of the principal case will therefore never operate again to defeat a testa- 
tor’s wishes in cases of charitable trusts. The decision now upheld is criticised in 
10 HARVARD LAW REVIEW, 445. 


Trusts — LIABILITY OF TRUSTEE— PLEADING. — Where an action was brought 
against trustees as such for an injury arising from their negligence in caring for the 
trust premises, /e/d, they were not liable as trustees, and an amendment to charge 
them personally was not permissible, as it would be a new cause of action. eating v. 
Stevenson, 47 N. Y. Supp. 847. 


The decision is correct in holding that at common law the trustees were liable only - 


in their individual capacity as legal owners of property. The common law does not 
recognize a trustee as trustee. The court dismissed the action on the ground that 
judgment against defendants as trustees must necessarily be satisfied out of the trust 
estate, and a trustee cannot be allowed to charge the ves with a personal liability due 
to his own mismanagement of the trust. But there is no statute in New York making 
a judgment against a trustee a charge upon the estate, such as has been passed there and 
in other States in case of executors and administrators. Mass. Pub. Stats. c. 166, § 8; 
Bliss’ N. Y. Code, § 1814. Therefore the judgment at law against the trustees, though 
named as such, is against them as individuals merely. It is not a charge upon the 
trust estate, for this the common law does not, unless compelled by statute, recognize. 
The description as trustees is mere surplusage, and amendment is unnecessary. 
Shepard v. Creamer, 160 Mass. 496; Odd Fellows Assoc. v. McAllister, 153 Mass. 296. 
Under the above-mentioned statutes applying to executors and administrators the 
words of description would of course not be surplusage. Yarrington v. Robinson, 141 
Mass. 450. 


REVIEWS. 


Bouvier’s Law Dictionary. By John Bouvier. New edition, by Francis 
Rawle. Volume I. Boston: Boston Book Co. pp. xviii, 1125. 
Though only the first half of Mr. Rawle’s latest revision of Bouvier’s 
Dictionary has been published, the quality of the work can be well judged 
from what is now at hand. When a work is so well known to the pro- 
fession, as is this law dictionary in the many editions through which it has 
passed, it is difficult to say anything new about it, more especially when 
a former edition has been prepared by the same editor. The latest pre- 
vious issue of this work, however, came out in 1883, so that evidently the 
present one ought to be to a very large extent a new book; and so it is, 
as to a fourth of the whole, while still keeping within the limits of two 
volumes of a reasonable dictionary size. The additions appear to be 
largely in the direction of a legal encyclopzdia, particularly as to the 
less technical parts of the law. ‘There is an immense amount of reading 
in it that will be of interest to the layman as well as the lawyer, such as 
the articles on Elections, Eminent Domain, and several topics in Consti- 
tutional Law. ‘To the lawyer, the completeness of the work as a diction- 
ary, the accuracy of the definitions, and the character of the references, 
must be the most important points. A hurried examination of this first 
volume seems to show that it does not in these respects fall below the 
standard of excellence which might be expected of Mr. Rawle. No work 
of this sort will ever be perfectly complete. A test of the completeness 
of a law dictionary, it has been suggested, is whether it explains the na- 
ture of a Common Condidit. This latest work does not do this; but it 
is, comparatively speaking, the most comprehensive yet published. It is 
the product of great industry and wide legal learning ; and as such it is 
likely, owing to the continual demand for works of this character, to 
receive a very hearty appreciation. R. G. 
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ENGINEERING AND ARCHITECTURAL JURISPRUDENCE. By John Cassan 
Wait. New York: John Wiley & Sons. 1897. pp. lxxx, go5. 

This book of Mr. Wait’s is a systematic treatise upon a branch of the 
law which is to-day of great practical importance. After a statement of 
the general principles of contract, it takes up a construction contract 
from the time that bids are advertised for until the contract is performed 
or broken. The rights and liabilities of engineers and architects are then 
carefully considered. The treatment of agreements for arbitration, arbi- 
tration as a condition precedent, and allied topics, is very complete. A 
strong argument, and a sound one, as it would seem, is made for the valid- 
ity of agreements for arbitration, and their practical utility is clearly shown. 
The chapter on the employment of engineers and architects as expert 
witnesses is especially commended to the careful consideration of all 
those who act in the capacity of experts, or have occasion to employ 
them. ‘The authorities on the topics treated have evidently been care- 
fully examined, and the principal ones cited, reference being made to 
standard text-books where others are collected. The plan of the work 
is excellent, and the statements of the law are in the main accurate. In 
§ 184, however, the decision of Great Northern Ry. Co. v. Witham, L. R. 
g C. P. 16, appears to be misconceived. And in § 95 it seems to be laid 
down that a revocation of a letter of acceptance already mailed will pre- 
vent a contract being formed if it reaches the offerer before, or at the 
same time as, the acceptance. It is doubtful if this represents the law. 
See Anson on Contracts, 6th ed. 25. 

The chief fault— an example of which is to be found in almost every 
chapter in the book —is the lack of logical arrangement of the matter 
within the chapters. Sections are placed where they do not belong, and 
sentences and paragraphs are frequently found in sections with which 
they have no logical connection. This makes it extremely difficult to 
follow the reasoning, and get a clear conception of the whole subject. 
Grammatical and typographical errors, and words improperly used, are 
numerous. It may even be doubted if the use of the word “ jurispru- 
dence” in the title is a correct use of the term. See Holland on Juris- 
prudence, 8th ed. 4. The word, however, has been thus misapplied so 
long in various branches of the law that it may be said to have acquired 
a prescriptive right to be so used. J. HF. 


TAYLOR’s MEDICAL JURISPRUDENCE. ‘Twelfth American Edition. Edited 
by Clark Bell, LL.D. New York and Philadelphia: Lea Brothers 
& Co. 1897. pp. xvi, 832. 

This latest edition of a work widely and favorably known to the two 
professions of law and medicine has brought the subject of medical juris- 
prudence thoroughly and comprehensively up to date. The book is of 
more general interest, perhaps, to the physician than the lawyer, yet to 
the latter, trying a case depending on or involving matters connected 
with medicine or surgery, it must prove of great service. The entire 
common ground of the two sciences is apparently covered. The general 
nature of the book, and its comprehensive treatment of the various ways 
in which the science of medicine may aid legal investigation, are too well 
known to require fresh comment. Mr. Clark has continued along the 
lines adopted in the eleventh American edition, and has increased the 
practical value of the book to lawyers by citing nearly seven hundred 
cases and authorities bearing on the subject. R. L. R. 
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Norary’s AND CONVEYANCER’S MANuAL. By Florien Giauque, of the 
Cincinnati Bar. Second Revised Edition. Cincinnati: Robert 
Clarke Co. 1897. pp. viii, 389. 

This little volume has been compiled, primarily, as the title would 
show, for the practical use and convenience of notaries public and gen- 
eral conveyancers. ‘There has been no attempt to criticise or compare 
the laws of our different States upon the subjects dealt with, but only 
to state those laws as they exist. A second edition was required because 
of many recently revised and enacted statutes. The plan of the book is 
to treat of the various powers of notaries and commissioners, concerning 
which the statutory provisions of each State are clearly and concisely 
given, with the required forms of conveyances. With the aid of an ample 
index and the headings of the sections in bold type, it is an easy matter 
to find the particular laws of any State desired. In brief, the author 
seems to have succeeded admirably in fulfilling his purpose of making 
the book “ reliable, practical, and convenient.” S. H. 





FEDERAL Trust LecisLaTiIon. By Carman F. Randolph. Boston: Ginn 
& Co.: The Athenzum Press. 1898. pp. 43. 

The Trans-Missouri freight decision is not allowed to rest. The prin- 
ciple that a combination of railraad companies for determining rates is in 
restraint of trade within the Trust Act of 1890 is attacked by Mr. Ran- 
dolph in a clearly stated and well-considered pamphlet, reprinted from 
the “ Political Science Quarterly” for December, 1897. The main point 
of attack is the conclusion of the court that railroad combinations, although 
reasonable, may nevertheless be in restraint of trade. The absurdity of 
this position seems to be exaggerated by the author; for it is quite con- 
ceivable that a contract should be of a class so likely to be abused that 
policy demands a ban upon the whole class. Yet the reader cannot but 
sympathize with Mr. Randolph’s conclusion that combinations of railroad 
companies are not of a class which must thus be outlawed. The force of 
this conclusion is strikingly brought out when it is remembered that com- 
binations of corporations engaged in interstate commerce rest upon really 
the same basis as combinations of laborers so engaged, and that, as Mr. 
Randolph says, the reasoning which brings all railroad agreements within 
the Trust Act must cover equally all combinations of workingmen engaged 
in interstate commerce. This logic seems inevitable; and one eannot 
help wondering how the Populist members of Congress would answer it. 

Accepting, nevertheless, by force of circumstances the construction of 
the Trust Act which holds that railroad rates must be those fixed by 
“unchecked competition,” the author urges the repeal of the Act on the 
ground that reasonable restraint of trade is better than the “unrestrained 
competition of savagery.” It is suggested that the argument for free 
competition would reach the same result. Compulsory competition is not 
free competition ; for free competition, in the broader sense, includes as 
incidents freedom of contract aud freedom of combination. By either 
path, however, we reach the same conclusion, that the Trust Act as at 
present construed is opposed to the proper development of the economic 
state. 

Mr. Randolph’s pamphlet is to be welcomed as giving to a difficult 
subject a scholarly treatment which, though not always convincing, is 
always suggestive. Works of this nature are sorely needed as a check 
upon ill-considered legislation. j. & P. 





